WNIT AAW WOW! x 


6S61 ‘WadV 


r. 


7st 








IN THIS ISSUE 


The NLRB Chairman, Boyd Leedom, gave a talk before a University of 
Minnesota labor conference, which touched slightly upon proposed labor legisla- 
tion. The Industrial Union Department of the AFL-CIO was quick to pounce 
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Cost of Living DOWN. Consumer prices in United States cities 
declined 0.1 per cent between January and February, 
1959, according to the United States Department of 
Labor’s Bureau of Labor Statistics. Lower food prices 
more than offset higher prices for most other groups 
of goods and services. Prices of nonfood commodities 
rose 0.2 per cent, with nondurables less food up 0.3 
per cent and durables down 0.2 per cent. Service rates 
were 0.2 per cent higher. 

Approximately 145,000 workers will be subject to 
a readjustment for February. Fifty thousand will re- 
main without change. About 80,000 aircraft and metal 
workers will be subject to a one-cent-per-hour de- 
crease. The purchasing power of the dollar remains 
with no change, 80.8. 
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industrial UP. Index of industrial production rose one point 
Production in February, to the seasonally adjusted index of 144 
per cent of the 1947-1949 average, one point below the 
prerecession level of August, 1957, and two points 
below the record high of February, 1957. 
Sharp advance in output of primary metals marked 
a gain in durable goods production in February. Steel 
production increased to 85 per cent of capacity, and 
by the second week of March, output was scheduled 
at a record 92 per cent. Output of aluminum reached a 
new high, while copper smelting and refining remained 
at advanced levels. Truck production continued to 
rise, 
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NO CHANGE. The employment picture remained 
almost unchanged in January and February, with total 
civilian employment at 62,706,000 and the unemploy- 
ment at 4,724,000, or 6 per cent of the labor force. The 
number of factory jobs rose to 15,789,000 in February, 
with a sharp increase in the steel industry. Employ- 
ment in mining and transportation remained at low 


levels. 
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Manufacturing UNCHANGED. The workweek in manufacturing 
Wages and industries was seasonally steady at 39.8 hours in Feb 
Hours 


ruary. There was almost no change in hours of work 


in the primary metals industry, although there is usu 


ally a large decline. On the other hand, average 
weekly hours were reduced in the automobile industry. 

Hourly earnings of factory production workers 
remained unchanged for the third consecutive month 
at $2.19. Weekly earnings edged off slightly by 22 
cents to $87.16. 

Compared with February a year ago, average 
weekly earnings were up by $6.52. This resulted from 
the lengthening of the workweek by 1.4 hours as well 
as the rise of nine cents in hourly earnings. Every 
major industry group in manufacturing reported 
higher weekly earnings in February, 1959, than a year 
ago. 

In the nonfarm section as a whole, the number of 
workers who usually work full-time but were on part 
time because of economic reasons fell by 200,000 over 
the month to 1 million in February. This total was 
only half that recorded at this time in 1958 and was 
no larger than the levels prevailing before the down 
turn. 
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Personal UP. Personal income rose $1.5 billion at a seasonally 

Income adjusted annual rate in February. Wages and salary 
disbursements equaled $255.6 billion and, together 
with transfer payments which amounted to $26.3 bil- 
lion, accounted for most of the rise. Personal taxes 
equaled $43.7 billion. Personal expenditures for dur- 
able goods were $38.9 billion; for nondurable goods, 
$143.3 billion; and for services, $113.3 billion—all at 
seasonally adjusted annual rates. This left $19.9 billion 
available for personal savings, or 6.3 per cent of dis- 
posable income. 
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Construction DOWN. Private housing declined further in Febru- 
ary to a seasonally adjusted annual rate of 1,320,000 
units. The value of new construction put in place, at 
a seasonally adjusted rate of $54.4 billion, was due to 
the revised January record total and was one-sixth 
above the low of May, 1958. 


Stock UP. Stock prices fluctuated around 610 on the Dow- 

Prices Jones index, showing a slight upward tendency during 
the latter part of February and the first part of March. 
On the SEC index for the week of March 13, stock 
prices closed at 417.2. 


Consumer DOWN. In January, consumer credit outstanding de- 
Credit clined slightly to a total of $44,415 million as com- 
‘ pared with $45,065 in December, 1958. 

Repayment of the installment credit ($3,418 mil- 
lion) exceeded the installment credit extended ($3,321 
million). There is, however, no significant increase 
over the total installment credit outstanding of De- 
cember, 1958. 
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Decisions of Courts and 
Administrative Agencies 








Picketing at retailers’ customer entrance constitutes unlaw- 
ful secondary boycott.—A union struck against a manufacturer 
and appealed to consumers through handbills and advertisements 
to refrain from buying the employer’s products. When both 
methods failed, the union picketed retail stores, trying to induce 
employees of the stores to refuse to handle the struck goods. 


The federal appellate court in New Orleans, enforcing an 
NLRB order, ruled that the union overstepped legal bounds, 
since the use of picket signs emphasizing the words “unfair” and 
“strike” constituted an unlawful inducement to the neutral re 
tailers’ personnel to strike. The fact that the picketing was 
unsuccessful in achieving the intended effect of inducing neutral 
‘employees to strike was immaterial to a finding of unlawful 
conduct. 


The court further stated that the fact that four of the 
picketed stores sent employees to perform work in the warehouse, 
which otherwise would have been performed by the striking 
employees, did not establish an alleged alliance in the dispute 
which would remove these stores from the protection of the act, 
because this practice continued only for a short time and had 
ceased for a month before the picketing of the stores commenced, 
and there was no indication that the practice would be resumed. 
—NLRB v. Teamsters, Local 745, 36 Lapor Casts J 65,277. 


Union violated Taft-Hartley Act by refusing to sign contract 
until workers became members.—A union representative, after 
negotiating a wage increase, told workers who were to benefit 
thereby that the increase would become effective only after the 
contract was signed, and that the union would not sign the con 
tract until at least 80 per cent of the employees applied for union 
membership and authorized the checkoff of dues. 
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The NLRB concluded that the union coerced the employees 
into signing those documents by withholding the contractual 
benefits pending the signing of the membership applications and 
the dues checkoff authorization, and issued an order requiring 
the union to reimburse the employees for the critical period 
involved here. It was irrelevant that none of the employees testi- 
fied that he was coerced, since the signing was the foreseeable 
consequence of the union’s conduct and since it was therefore 
permissible for the Board to draw an inference to that effect. 
This was the conclusion of the federal appellate court in Denver 
in enforcing the order. 


The court said: “The Union dominated the bargaining process 
from the very inception; it negotiated the contract; the Union's 
agent was the spokesman at the meeting of the employees; and, 
it was undoubtedly the beneficiary of the delay. We think it is 
fairly inferable that the decision not to execute the contract until 
about 80 per cent of the employees had joined the Union and 
signed dues checkoff authorizations was actuated by the respond- 
ent Union; that it was unlawful coercive, and we are unable to 
say that the remedy the Board has fashioned is wholly inappro- 
priate for the effectuation of the policies of the Act.’—NLAKB v. 
Teamsters, Local 886, 36 Lasox Cases § 65,271. 


Union must not coerce employees to membership.— An em- 
ployer and a union signed a contract which granted exclusive 
recognition to the union and contained provisions requiring 
membership in “good standing” in accordance with the union’s 
rules as a condition of employment. The employer coerced the 
employees into joining the union by soliciting union membership 
and by threatening loss of employment to those who would not 
join up. The trial examiner found that the union did not have 
enough valid membership cards to constitute a majority, as 
required by the act. The Board agreed with the examiner in that 
both the employer and the union violated the act, and ordered 
the contracting parties to cease giving effect to their illegal con- 
tract and to refund to all employees the dues and fees illegally 
collected under the contract.—Revere Metal Art Company, 123 


NLRB, No. 16. 


Employment in wife’s business is not self-employment.—A 
worker who had been discharged discriminatorily was awarded 
back pay by a prior court decision. A regional director and the 
employer sought to compromise the amount of the back pay. In 


this action it was held that the Board cannot validly delegate to 
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subordinates the authority to make settlement which would be 
binding on the Board. The compromise settlement was $336 
for a claim of over $5,000. 


During a period of unemployment the employee helped his 
wife in her business. The general rule is that one who devotes 
full time to self-employment and does not seek other employment 
is entitled to back pay less net profits. 


However, the Fifth Circuit held that employment at his 
wife’s business did not measure up to the standards of diligence 
and good faith regarding seeking of other employment. In other 
words, work in his wife’s business was not really self-employment. 
Consequently, the court did not allow him back pay for that 
period.—NLRB v. Armstrong Tire & Rubber Company, 36 LABor 


CasEs { 65,229. 


Contributions to welfare fund are not wages in bankruptcy. 
—The United States Supreme Court in U. S. v. Embassy Res- 
taurant, 36 Lapor CAseEs 9 65,258, ruled that contributions owed 
by an employer to a union welfare fund under a collective bar- 
gaining agreement do not have priority as “wages . . . due to 
workmen” in a bankruptcy proceeding. 


The majority of the Court maintained that the delinquent 
contributions, although considered a part of the wage package in 
negotiations, are not actual wages for the following reasons: 
They were flat sums per employee and had nothing to do with 
hours worked, wage rates or productivity; they were paid not to 
employees but to a fund administered by a trustee ; and they were 
not intended to help employees in times of financial distress as is 
the priority of back wages. 


This decision reversed a ruling of the federal appellate court 
in Philadelphia which gave unpaid contributions the same prior 


ity as is given back wages in bankruptcy proceedings. 


Union may picket non-neutral employer.—-A trucking firm 
which leased trucks from owner-operators was not neutral in a 
dispute between the union and owner-operators and could law 
fully be picketed by that union, the federal appellate court for the 
District of Columbia circuit ruled in Teamsters, Local 24 v. NLRB, 
36 Lapor Cases § 65,255. In handing down this ruling the court 
overturned the findings of the NLRB that the owner-operators 
were independent contractors and that the trucking firm was a 
neutral employer entitled to protection. Evidence revealed that 
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the trucking firm maintained indirect but effective control over 
both the operations of, and the drivers employed by, the owner- 


operators. 


Exclusion of Negroes from union membership.—The United 
States Supreme Court refused to review a decision handed down 
by the federal appellate court in Cincinnati, in Oliphant v. Loco- 
motive Firemen & Equipment, 36 Lasor Cases § 65,041, which 
ruled that a union’s denial of membership rights to Negroes 
violates neither the Constitution nor the Railway Labor Act. 
The Supreme Court based its refusal to review on the “abstract 
context” in which the issues were presented. 


Worker delinquent in union dues accrued prior to hiring 
cannot be fired.—The National Labor Relations Board ruled that 
a union violates the NLRA if it causes the discharge of a worker 
because of his delinquency in dues accrued prior to his hiring, and 
because of his refusal to pay the reinstatement fee resulting 
from suspension from arrearage in dues during his unemployment. 


While the union contended that the worker was discharged 
for his refusal to pay the reinstatement fee, and not because he 
failed to pay prehire dues, the Board adopted the trial examiner's 
findings that the union violated the act by threatening the member 
with loss of employment for nonpayment of prehire dues. The 
union’s insistence upon the payment of the reinstatement fee by 
the member constituted an “assessment” and was illegal, the 
Board stated.—Spector Freight System, Inc., 123 NLRB, No. 3. 


Employer may create common trust fund with union._A 
trust fund which was created between the recording companies 
and the musicians’ union for the purpose of financing free public 
concerts was found lawful by the United States District Court 
of New York, under the Labor Management Relations Act. The 
LMRA provision which prohibits an employer from making any 
payments to any representative of his employees must be inter- 
preted as not barring creation of trust funds which are wholly 
free from union domination or control and which do not contain 
the vices at which Congress was aiming. 

According to the trust agreement, the trustee, designated by 
the recording companies, is not an employee representative 
within the meaning of the statutory prohibition. Therefore, the 
companies’ contributions to the fund do not violate the statutory 
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ban on employer payments to employee representatives.— Shapiro 
v. Rosenbaum, 36 LABor Cases § 65,243. 


Employer cannot help union solicit authorization cards.— 
The National Labor Relations Board, in Alaska Salmon Industry, 
Inc., 122 NLRB, No. 183, ruled that an industry representative 
unlawfully assisted a certified union agent by allowing him to 
solicit signed checkoff cards from job applicants during the 
course of hiring operations. The Board majority considered the 
conditions under which the job applicants were asked to sign 
as of extreme benefit to the union, because “unsophisticated” 
applicants were given the impression that signing checkoff cards 
was a “routine part of the hiring process.” 


The Board majority concluded: “Accordingly, we find that 
by permitting the Union to solicit dues check off authorizations 
during the process of hiring, the . . . [employer] unlawfully 
contributed support to the Union.” 


The dissenting minority would have also found that the 
association had coerced the employees into joining the union 
and that the association and union had a “tacit understanding”’ 
obligating job applicants to sign checkoff cards as a condition 


of obtaining employment. 


An exclusive bargaining contract with a minority union 
violates the Taft-Hartley Act.—The NLRB in February declared 
that the execution of a collective bargaining agreement with 
a minority union, whereby that union was recognized as the 
exclusive bargaining representative of all the employees in the 
unit, restrained and coerced the employees in that unit, and 
that this restraint and coercion was practiced both by the com 
pany and the union. No additional authority was required beyond 
the plain words of Section 9(a) of the act, which restricts the 
exclusive bargaining representatives status to those representa 
tives selected or designated by a majority of the employees in the 
unit.—Bernhard-Altman Texas Corporation, 122 NLRB, No. 142 


The issue was created when an employer entered into a 
“memorandum of understanding” with a union which had achieved 
only partial success in organizing employees at its plant. Under 
the memorandum the employer recognized the union as the exclu 
sive bargaining representative of a segment of its employees. 
The employer did not request a check of the authorization cards 
in the union’s possession, nor did the union volunteer such cards 


for a check. The parties then entered into a formal bargaining 
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agreement which embodied the terms of the memorandum and 
spelled out the unit description with its exclusions. 


The trial examiner found no violations of the act because 
of the General Counsel’s alleged failure to prove a legally appro- 
priate unit or union’s lack of majority status at the time of the 
memorandum’s execution. He further held that even if the union 
did not enjoy majority status on the crucial date, both parties had 
entertained a good-faith belief as to the union’s majority status. 


In the Board’s disagreement with the trial examiner—which 
found the employer guilty of an unfair labor practice—no signifi- 
cance was attached to the unit question, inasmuch as there was 
no refusal to bargain. In addition the employer’s extension of 
recognition was not rendered any the less potent and unlawful 
by the fact that in a “refusal to bargain” case the Board might 
not find the agreed-upon unit appropriate. 


Since the union could not under any circumstances prove a 
majority representative status in the unit as of the date of the 
memorandum’s execution, the Board found that the General 
Counsel had sustained his burden of showing the union’s lack 
of majority status on the critical date. 


Finally, with respect to the parties’ good-faith belief as to 
the union’s majority status, the Board held that the unlawful 
assistance extended by the employer in recognizing and contract- 
ing with a majority union precluded a good-faith belief as to the 
union’s majority status from serving as a defense, particularly 
where the employer made no effort to check the authorization 
cards against its payroll records. 


The Board also held that the union acted unlawfully by 
being a party to the above agreement. Since Section &8(b)(1)(A) 
of the act made it an unfair labor practice for a labor organization 
or its agents to restrain or coerce employees in the exercise of 
rights guaranteed in Section 7 of the Tatt-Hartley Act, the Board 
majority reasoned that there could be no more direct deprivation 
of such rights, particularly the right to choose or refrain from 
choosing a bargaining representative, than to impose on the em- 
ployees a collective bargaining agreement which a majority of 
them had not chosen. 


The one dissenting opinion concurred with the unfair prac- 
tice findings made against the employer. However, the dissenter 
did not regard the minority union’s activity on behalf of, and in 
the interest of, the employees as restraint or coercion, but instead 
considered the question of union’s majority status as a matter for 
determination by the Board in a representative proceeding. 
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The Contract as a Bar 
to a Representation Election 


By WALTER L. DAYKIN 


The doctrine that an existing contract is a bar to a representation 


election has developed case by case. 


But this sometimes leads to 


entangling situations, as the author points out in comparing the Key- 
stone Coat and Wm. Wolf Bakery decisions. He is professor of labor 
and management at the College of Commerce, State University of lowa. 


VER THE YEARS the National Labor 

Relations Board has been concerned 
with the problems involved in the deter- 
mination of union representation. One of 
these has been to decide when and under 
what conditions a union contract 
as a bar to representation elections. Neither 
the National Labor Relations Act nor the 
Taft-Hartley Act makes any provision for 
the contract-bar doctrines which have been 
3oard on a case-by-case 


serves 


developed by the 
basis in order to assure stable and peaceful 
relations in terms of legal contracts. In 
fact, rulings in these election cases are not 
normally subjected to judicial review. How- 
ever, in one case which was reviewed by a 
circuit court of appeals it was held that 
a Board decision establishing the principle 
that the existence of a valid contract bars 
an election is a procedural rule, which the 
Board can in its discretion apply or waive 
in terms of the facts in the case, and in the 
interest of fairness and stability of the col- 
lective bargaining contracts.’ 

In deciding these cases the Board func- 
tions in a certain framework established by 
the law. The law is concerned with the 


development ot 
order to stabilize 


and the 
collective bargaining in 
bargaining relations, and also in defending 
the rights of eligible employees to select 
union representatives of their own choosing 
When adjudicating contract-bar cases there 


encouragement 


is a conflict created between these two 
objectives of the statutes. If the Board 
accepts the contract as a bar to an elec 


tion it continues the status of the contracting 
union, but it denies the employees involved 
freedom of choice and the right to change 
On the other hand, if this body 
that the contract is no bar to an 
it permits freedom of choice and freedom 
to change representatives, but it destroys 
the position of the certified and contract 


decides 


election 


ing union, and changes materially the bar 
this 
various 


gaining relations. In deciding issue 


the Board has established devices 


or principles which will be analyzed in 


this discussion. 


It has been consistently ruled that a 
contract to be a bar to a representation 
election must be valid and must be prop 
erly and fully executed—that is, it must be 


signed, dated and ratified, be permanent, and 





1NLRB v. Grace Company, 18 LABOR CASES 
§ 65,968, 184 F. 2d 126 (CA-8, 1950). 
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function in a nondiscriminatory fashion for 
all eligible employees in the appropriate 
bargaining unit. Consequently, oral agree- 
ments (even though legal and enforceable 
within the meaning and intent of the 
statute), memorandum agreements, tem- 
porary or stop-gap agreements and unsigned 
contracts (which are viewed as oral agree- 
ments) do not bar elections. Contracts 
which have been negotiated but have not 
been transformed into or reduced to formal 
documents do not prevent representation 
elections. Before contractual agreements 
operate as bars to elections, it must be 
proven that they are properly executed and 
that they are treated by the employers and 
unions as binding operative agreements.’ 


Furthermore, it has been established that 
con.racts to be bars to elections must de- 
velop and perpetuate stability in the area 
of labor relations.’ If a contract is arranged 
so thoroughly that it substantially stabilizes 
industrial relations between management 
and labor, even though it defers the deter- 
mination of wage provisions for future 
negotiations, it is a bar to an election.’ It 
has also been ruled that contracts contain- 
ing clauses which (1) give the union the 
right to strike, (2) give the employer the 
right of contractual termination if a strike 
occurs and (3) permit reopening by either 
party are not bars to elections, whether or 
not the petition of the rival union is timely 
filed; because such contracts do not assure 
industrial stability.’ A contract must con- 
tain the usual substantive provisions—namely, 
wages, hours and conditions of employment 
—in order to qualify as a bar to an election.® 


A contract cannot serve as a bar to a 
representation election if it does not represent 
all employees in the appropriate bargaining 
unit or if it, actually or by implication, ex- 
cludes certain employees from bargaining 





As an individual who undertakes to 
live by borrowing soon finds his 
original means devoured by interest, 
and next, no one left to borrow 
from, so it must be with a govern- 
ment. —Abraham Lincoln, in 1843 





privileges or provides that a union will 
bargain for its members only.’ Also, a 
contract which purports to cover all eligible 
employees in the unit, but the union in- 
volved fails to represent all workers equally 
and without discrimination, is not allowed 
to be a bar to an election. In fact, if the 
union discriminates against nonunion work- 
ers in the unit, the contract is regarded as a 
membership-only contract and cannot be 
used to prevent an election.* 


Contracts made by employers and unions 
who have not complied with the filing re- 
quirements and the loyalty affidavit regu- 
lations of the statute at the time these 
documents are executed cannot bar repre- 
sentation elections.” Subsequent compliance 
or compliance after the contract is executed 
may not be considered timely. In fact, it 
has been established that a union must not 
only be in compliance when the contract is 
executed, but more than 12 months prior to 
the execution of the agreement.” 


A contract which contains an illegal or 
invalid clause, or one that violates any of 
the requirements of the statute, is not per- 
mitted to bar a representation election. 
Contracts covering or including plant guards 
in the same bargaining unit as production 
and maintenance workers or nonguards 
violate Section 9(b)(3) of the Taft-Hartley 
Act, and as a result are disqualified as bars 
to elections.“ Also, contracts containing 





2 Simplex Tool and Die Corporation, 107 
NLRB 750 (1954); CBS-Hytron, 115 NLRB 1702 
(1956): American Broadcasting Company, 114 
NLRB 7 (1955); Columbia Broadcasting System, 
108 NLRB 1468 (1954): Washington Metal 
Trades, Inc., 110 NLRB 327 (1954); Campbell 
Soup Company, 109 NLRB 518 (1954); Filtra- 
tion Engineers, Inc.. 98 NLRB 1210 (1952); 
Groveton Papers Company, Inc., 96 NLRB 1369 
(1951); American Hoist and Derrick Company, 
87 NLRB 654 (1949); and Pittsburgh Plate Glass 
Company, 118 NLRB 961 (1957). 

* Bethlehem Steel Company, 95 NLRB 1508 


(1951). 

*Spartan Aircraft Company, 98 NLRB 73 
(1952). 

5 General Electric Company, 108 NLRB 1290 
(1954). 


® Casteel Distributing Company, 76 NLRB 153 
(1948); and The La Clede Gas Light Company, 
76 NLRB 199 (1948). 
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7 United States Time Corporation, 108 NLRB 
1435 (1954): Dortch Stove Works, Inc., 79 NLRB 
1258 (1948): and American Tobacco Company, 
Inc., 108 NLRB 1211 (1954). 

8’ Cargo Packers, Inc., 109 NLRB 1184 (1954): 
and Summergrade and Sons, 121 NLRB, No. 84 
(1958). 

* North American Aviation, Inc., 109 NLRB 
269 (1954); Congoleum-Nairn, Inc., 115 NLRB 
1202 (1956); Miron Building Products Company, 
Inc., 116 NLRB 1406 (1956); The Borden Food 
Products Company, 113 NLRB 459 (1955); 
Caribe Plastics Corporation, 107 NLRB 7 (1953); 
Stemar Company, 116 NLRB 578 (1956); and 
The Bonney Forge and Tool Works, 117 NLRB 
1765 (1957). 

10 Mason Can Company, 115 NLRB 105 (1956). 

u Briggs Manufacturing Company, 101 NLRB 
74 (1952); and Nash Kelvinator Corporation, 
107 NLRB 644 (1953). 
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membership-only clauses—or those incor- 
porating preferential hiring clauses or clauses 
which require favoring members of the 
contracting union in the hiring process— 
are considered illegal to the extent that 
they are not bars to elections.” The same 
reasoning is applied to contracts containing 
illegal check-off and union security pro- 
visions.” 

The problem of the effect of saving or 
severability clauses in a contract upon the 
legality of the document has received varied 
treatment. In the C. Hager and Sons Hinge 
Manufacturing Company decision™ it was 
ruled that the mere existence of a union 
shop provision in an agreement without an 
authorization election rendered the contract 
illegal. This doctrine was affirmed or ap- 
plied in several later decisions. For ex- 
ample, oral agreements of the parties to 
eliminate illegal union security clauses from 
contracts or to have the illegal clauses re- 
main inoperative until the Taft-Hartley Act 
was repealed were not recognized as cures 
for the illegality involved. Neither did the 
fact that these clauses had never been en- 
forced cure their illegality.’ Severability 
clauses placed in contracts nullifying any 
phase of these agreements that are in con- 
flict with the statute or requiring that such 
provisions will be binding to the extent 
allowable by the state and federal laws were 
not permitted to make these contracts legal 
and enforceable.” 


On the other hand, it has also been estab- 
lished that a contract containing an illegal 
union security clause would be a bar to 
an election if it made provision that the 
clause would not effective or ap- 
plicable until after a union shop authoriza- 
tion election, as required in the law, had 
been conducted by the proper authorities, 
or until the clause became legal, or until 
the requirements of the act had been re- 
Thus, a contract which contained 


become 


spected. 
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A power over a man's subsistence 
amounts to a power over his will. 
—Alexander Hamilton 





an unlawful clause could bar an election if 
it also contained a saving clause.” 

For a contract to be a bar to an election 
it must, when executed, represent a sub- 
stantial part of the employees anticipated 
to be necessary for operation.” Therefore, 
contracts executed before actual production 
has commenced, before the employer has 
hired an adequate number of employees or 
before the plant is formed cannot function 
as election bars.” Neither the original union 
contract nor its supplement, which included 
working employees and those to be hired 
in the future, was permitted to bar an elec- 
tion, because at the time the contract was 
negotiated and executed, the employer had 
not recruited a substantial and representa- 
tive part of the employees necessary to 
function.” In case of mergers and new 
plant operations, if the activities are nothing 
more than the transference of the old plant 
to a new location, the contract can bar a 
representation election. However, a company 
merger which causes a material expansion 
bars the use of the contract negotiated 
before the merging from preventing an 
election.” In case of consolidation, a con- 
tract made at the old plant does not bar 
an election if an entirely 


new operation 
results. 

In determining the role of contracts as 
bars to representation elections, much em- 
phasis is placed upon such factors as the 
type of contract involved, the 
term of the duration of the contract 
the premature extension of such contracts. 
Indefinite-term contracts and contracts which 
are terminable at the will of the parties are 
not considered to be bars to representation 
An expired contract 


reasonable 
and 


elections.” which is 
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extended until a new one is executed is no 
bar to an election, because such a contract 
would be temporary and provisional and 
would be of indefinite duration.” 


Premature extension of contracts, includ- 
ing automatic-renewal agreements, is no 
legal bar to representation petitions or elec- 
tions if the petitions are timely filed in 
terms of the renewal or expiration date of 
the contract involved.” Even a new con- 
tract which extends the termination date 
of the old contract cannot bar timely repre- 
sentation petitions, because such action repre- 
sents premature contract extension.” If an 
automatic renewal clause is extended before 
the automatic renewal date, the contract is 
transformed into one of indefinite duration 
and cannot bar an election.” Supplementary 
agreements executed before the automatic 
renewal date of the original contract can- 
not prevent an election, because such agree- 
ments are premature extensions.” A contract 
made between an intervening union and 
the employer is no bar to an election if the 
intervener gives a timely notice of its wish 
to bargain with the employer about changes 
in the contract, because such action termi- 
nates the contract.” 


In adjudicating the problem of when a 
contract is of reasonal or unreasonable 
duration for contract bar purposes, the 
Board based its rulings upon two theories 
or premises. First, it was reasoned that a 
contract should never be permitted to bar 
elections for more than two years.” Second, 
a contract of more than two years’ duration 
could be a bar to a representation election 
if a substantial part of the industry involved 
was covered by similar contracts. While 
the two-year-period standard was appiied, 
there were some deviations from it in deal- 





ing with various industries—for example, 
a three-year contract was considered to be 
of reasonable duration in the walnut grow- 
ing industry and the contract was allowed 
to bar a representation election.” 

For a period of years the doctrine of 
recognizing long-term contracts as election 
bars if a substantial part of the industry 
involved was covered by similar contracts 
was given consideration in connection with 
the two-year theory of the Board. Three- 
and four-year contracts were permitted to 
bar elections for no more than two years 
unless it could be proven that contracts of 
this length were customary in the industry 
where the employer functioned.” However, 
it was in the General Motors Corporation 
case™ that a definite test was established 
which was to be applied in determining 
when a contract was of reasonable duration 
for contract-bar purposes. The significant 
criterion was whether a substantial part of 
the industry was covered by similar con- 
tracts; if this was the case, a five-year con- 
tract would not be of unreasonable duration. 

Under this policy of recognizing con- 
tracts of more than two years as reasonable 
for contract-bar purposes if a substantial 
part of the industry is covered by similar 
contracts, it has been held that three-year 
contracts which stabilize bargaining rela- 
tions are bars to representation elections in 
the aircraft industry,” the curtain and allied 
products manufacturing industry ® and the 
steel industry.” Also, five-year contracts 
were considered to be of reasonable dura- 
tion, and bars to elections even though they 
may have been in effect two years, in the 
abrasive products industry and in the farm 
implement industry because a_ substantial 
part of these industries is covered by long- 
term contracts.” 
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Wire Company, 116 NLRB 1933 








In solving the unemployment prob- 
lem, we should deal with it spe- 
cifically, realistically. Government 
spending, applied in great doses to 
an unemployment problem, never 
has worked. It has never produced 
any economic growth to speak of, 
even during its hey-day in the 
1930's. —James P. Mitchell 





hand, in 
contract 


On the other applying this 
standard of customary coverage 
in an industry it has been established that 
three- and five-year contracts are of un- 
reasonable duration, and are not bars to 
representation elections for more than two 
years, in the retail meat marketing industry,” 
the spring and mattresses and upholstered 
furniture industry,” the log veneer industry,” 
the metal-stamping and fabricating industry,” 
the warm-air furnace and heating equip- 
ment manufacturing industry,” the textile 
and bags industry® and the lumber in- 
dustry.“ 

Automatic renewal contracts are not on 
their face bars to representation elections.” 
For instance, it has been definitely estab- 
lished that automatic renewal contracts do 
not bar elections if the union’s petition is 
filed timely in relation to the automatic 
renewal date of the contract, that is, if the 
petition is filed within a reasonable time 
prior to the renewal or operative date of 
the automatic renewal clause this 
action forestalls contract renewals.“ So if 
the contract provides that the union must 
file a notice at least 45 days prior to the 
expiration of the automatic renewal 
tract in order to prevent its renewal, a 
petition filed one day before the renewal 


because 


con- 
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117 NLRB 1046 (1957); Michigan Gear and Engi- 


Manufacturing Company, 
Neville, 118 NLRB 858 


117 NLRB 135 


Contract-Bar Doctrine 


becomes operative is sufficient to make the 
contract ineffective as an election bar.” 
Automatic renewal contracts which are 
unsigned, or signed by the union and an 
agent of the employer who is not properly 
authorized to execute the agreement, can- 
not serve as bars to elections.“ An auto- 
matic renewal contract is no bar to an 
election petition if it has been transformed 
into one of indefinite duration or if it is 
not actively administered by the union for 
a period of time even though the union is 
not defunct.” A union’s notice to amend 
the contract negates the automatic renewal 
clause, and an oral agreement to allow the 
effective until negotiations 
makes it an agreement of 
Such a contract cannot 


contract to be 
are completed 
indefinite duration. 
serve as an effective 
Also, an automatic 
not bar an election if the union has become 
inactive or defunct, even though the rival 
union’s petition is untimely filed. 


an election.” 


contract 


bar to 


renewal does 


It has been established that certain miti- 
gating circumstances connected with union- 
ism may result in the removal of the 
contract as a bar to an election. Contracts 
may not be to elections if union 
authorizes and engages in a strike in viola- 
tion of a _ no-strike Under such 
conditions the employer has a legal right 
to terminate the contract; and if he exer- 
cises this privilege, the contract is removed 
If a union becomes 


bars the 


clause. 


as a bar to an election.” 
defunct, either in reality or for all practical 
purposes, the contract executed by the em 
ployer and the union does not stop an elec 
tion.” A contracting union becomes defunct 
i contract 


if it is not administering the ade 


quately or customarily, or if it ceases to be 
For all practical put 
the 
Board’s established philosophy, if it loses 


the bargaining agent. 


poses a union is defunct, in terms of 
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its members or has no dues-paying mem- 
bers, if it makes no monetary contributions 
to the parent organization, if it holds no 
board meetings or union meetings, if it 
does not engage in collective bargaining and 
if it no longer processes grievances under 
the contract.” 


It has been a practice under certain con- 
ditions to allow a schism in a union to 
remove the contract as a bar to an election. 
Schisms which cause serious confusion in 
the union and the bargaining relations,” 
those that create a situation where the con- 
tracts no longer function as stabilizers in 
the area of industrial relations ® and schisms 
existing in the contracting unions which 
make it dificult to determine beyond rea- 
sonable doubt which of the unions is the 
majority representative of the employees 
make contracts no bars to elections.” 


The Board has spent considerable time 
and study in its efforts to determine when 
a schism is serious enough to negate a 
contract as an election bar. It has been 
ruled that a schism which makes the con- 
tract ineffective and justifies the granting 
of an election exists when a union is ex- 
pelled by the parent organization, and the 
ensuing disaffiliation by the union is con- 
nected with or is for reasons related to this 
action, if such behavior creates situations of 
confusion and disruption which prohibit the 
contract from stabilizing industrial relations 
between the interested employer and union.” 
However, the revocation of the contracting 
union’s charter by the parent organization, 
followed by the local union’s changing its 
name and affiliation only, will not create a 
schism which will make the contract in- 
effective as an election bar.” 

In general, a schism is not considered to 
be present in a contracting union serious 
enough to negate the contract as a bar to 
an election even though meetings are called 
to disaffiliate from the AFL and to affiliate 





. . . remember that prosperity can be 
only for the free, and that freedom 
is the sure possession of those alone 
who have courage to defend it. 

—Pericles 





with the CIO, or to disaftiliate from the 
parent organization if the local union does 
not become defunct. This means that it 
continues to function as a labor organiza- 
tion, is recognized by the employer as the 
bargaining representative of the employees 
in the unit, and is able and willing to ad- 
minister the contract. Expression of dis- 
content by employees is not considered 
adequate on its face to justify the application 
of the schism doctrine.” Also, the contract 
is a bar to an election if the petitioners 
actively direct and assist the dissatisfied 
employees in their attempt to disaffiliate, if 
the contracting union still retains its identity 
and administers the contract.” 


For years, emphasis has been placed upon 
the timeliness of the filing of petitions by 
rival unions for representation elections. 
Prior to the passing of the Taft-Hartley 
Act, it was ruled in The Grace Company 
case™ that a contract executed after a rival 
union’s petition, especially if the contract is 
interpreted as being an oral agreement be- 
cause it is unsigned, does not bar an elec- 
tion. This standard was somewhat modified 
in a later decision when it was held that a 
contract executed by an employer and a 
union without notice of a petition filed by 
a rival union the day before the contract 
was signed acted as a bar to an election, 
because a petition to be timely must be 
presented to the employer before the con- 
tract is signed.” A petition has been con- 
sidered untimely if it is presented after a 
contract has already renewed itself in terms 
of an automatic renewal clause™ or after a 
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contract has been agreed upon and ratified 
by the union, even though the final drafts 
have not been signed.“ A new contract 
executed during the “usual and natural” 
period for so doing is viewed as a bar to 
a subsequent petition filed by a rival union 
regardless of the timeliness of the filing 
of the petitions.” However, under normal 
conditions a contract signed after a petition 
is legitimately and timely filed is no bar to 
an election. 


In the General Electric X-Ray Corporation 
case” it was established that mere naked 
assertions of majority representation would 
no longer be accorded equal weight with 
timely representation petitions. A  distinc- 
tion was made between formal and informal 
claims. Any bare representation claim to be 
effective must be backed by a petition for 
an election within ten days or the contract 
would be a bar to an election. Following 
this ten-day rule it has been recognized that 
automatic renewal contracts cannot be bars 
to representation elections if the petitioners 
request recognition before the automatic- 
renewal notice date of the contract and file 
petitions within ten days.® Also, if the de- 
mand for recognition is made between the 
date of execution of the contract and the 
date of ratification, if it requires ratification, 
a petition filed within ten days of the de- 
mand for recognition is timely filed.” 


In dealing with the problem of the time- 
liness of the filing of petitions, it has been 
established that an automatic renewal con- 
tract is no bar to an election if the rival 
union’s petition is filed within a reasonable 
time before the automatic renewal. A reasona- 
ble time has been defined as less than a 
month, a month, or within three months of 
the automatic renewal date of the contract.” 
An election petition filed within 90 days of 
expiration of a contract which was allowed 
to expire was timely filed.” Also, a contract 
which is effective for a definite period and 
then until a new contract is agreed upon, 
unless either party gives a 60-day notice of 
modification or termination, does not bar 
an election if a petition for the election is 
filed 15 days before the notice date.” 


Very recently the Board has attempted to 
establish more definite rules as to when a 
contract would be a bar to a representation 
election, The old and various phases of the 
contract-bar doctrines established over the 
years have been re-evaluated and, in some 
instances, materially modified. These rules 
have been developed in order to realize 
simplicity and clarity in this area so that 
the contract-bar doctrines can be appre- 
ciated and understood by management, the 
unions, the employees and the attorneys. It 
is assumed that the establishment of definite 
rules to be applied when the contract-bar 
problem arises will facilitate the handling ot 
such rules will make 


cases, because 


these 
possible the disposing of many cases at the 


regional office level. In general, the new 
rules still regard legal and valid contracts 
as bars to representation elections, but numer- 
ous exceptions will be permitted. 

In the Keystone Coat, Apron and Towel 
Supply Company decision™ the Board en- 
trenched the rule that contracts containing 
illegal clauses will not be recognized as con- 
tract bars. Contracts which contain union 
security clauses that on their face violate 
any of the requirements outlined in the 
Labor Management Relations Act or have 
been found to be illegal in any unfair labor 
practice proceedings cannot serve as bars to 
representation elections. The Board speci- 
fically lists clauses that make contracts in- 
valid for contract-bar purposes: (1) clauses 
that require the employer to union 
members preference in such areas as hiring, 
tenure of employment, seniority, wages and 
other various conditions of employment, (2) 
clauses that delegate to the union unlawful 
control over industrial matters listed above 
and (3) clauses that require, as a condition 
of employment, the performance of any 
obligation of union membership other than 
the paying of union dues and union fees. 


give 


Furthermore, this adjudicating body enu 
merates contracts that do not bar elections: 
(1) contracts that fail to give the 30-day 
grace period to join the union as required 
by the statute to old nonunion workers, (2) 
those that attempt to or do defer the effec 
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tiveness of invalid union security provisions, 
(3) those that incorporate any agreements 
or saving clauses that either attempt to or 
purport to cure the illegality or invalidity 
of union security provisions, (4) those that 
include ambiguous union security clauses or 
provisions and (5) those that include a 
checkoff arrangement that violates Section 
302 of the act. Also, it is established that an 
otherwise valid union security contract does 
not bar an election if the majority of the 
workers in the appropriate bargaining unit 
have voted within a year prior to the execu- 
tion of the contract to negate the authority 
of the union to negotiate union shop agree- 
ments, or if either the local union or the 
parent organization has failed to comply 
with the filing requirements of the statute. 


These rulings are ir reality extenuations 
of old practices or doctrines, because the 
Board has for years held that contracts 
executed by noncomplying unions and con- 
tracts incorporating illegal union security 
clauses are ineffective as bars to representa- 
tion elections. However, in the area of illegal 
union security clauses, unions were per- 
mitted to use saving or severability clauses, 
or to present evidence to prove the legality 
or illegality of such contract clauses. Now 
extrinsic evidence, or evidence deviating 
from the usual course or from stated methods 


to prove or determine the validity of union 
shop and checkoff clauses, will not be ad- 


missible if the clauses on their face are 
illegal or if they violate the provisions out- 
lined in the statute. 


In another decision the Board established 
rules which are to be applied in dealing with 
schism cases or cases when members of the 
union become dissatisfied with the con- 
tracting union and want another union to 
represent them.” It was reasoned that con- 
tract-bar policies are discretionary rules 
which are to be either used or waived in 
terms of the facts in the case involved. It 
was established by this administrative body 
that in schism cases the defunctness of a 
union is irrelevant and, therefore, it was em- 
powered to direct an election on the basis 
of a schism whether the contracting union 
becomes defunct or not. It is now definitely 
established that a schism will negate the 
contract as a bar to a representation election 
under the following circumstances: (1) if 
action is taken by the employees in the bar- 
gaining unit in relationship to a basic or 
serious intraunion conflict, (2) if the em- 
ployees in the unit have had a sufficient op- 





Let it not be said of our genera- 
tion that we set as our goal: sim- 
ply holding our own. Let us resist 
the temptation to be satisfied by 
merely putting another guard on the 
cash box. Let us, on the contrary, 
boldly expand the heritage we have 
been so fortunate to receive to new 
heights both materially and spiritu- 
ally. —Richard M. Nixon 





portunity to exercise their judgment on the 
merits of the conflict, (3) if action is taken 
by the employees involved within a reason- 
able period of time after thé conflict occurs 
and (4) if the conflict results in confusion 
that prevents stabilized bargaining relations. 


In general, the Board has recognized a 
long-term contract to be a bar to a repre- 
sentation election for only two years of its 
term unless a substantial part of the indus- 
try involved was covered by contracts of 
longer duration. In the Pacific Coast Asso- 
ciation of Pulp and Paper Manufacturers de- 
cision ™ the Board established a new standard, 
which is a flat rule with no exceptions. This 
rule is that any contract for longer than two 
years will be recognized as a bar to an elec- 
tion for the first two years only, and no ex- 
ceptions will be made. Contracts of indefinite 
duration or those having no fixed term will 
no longer be bars to elections for any 
period of time. 


The DeLuxe Metal Furniture Company 
case ™ developed a series of new rules for 
the determination of the timeliness of elec- 
tion petitions filed by rival unions. These 
rules were not made to interfere with or 
to disturb substantial representation claims. 
The General Electric X-Ray contract-bar rule, 
which recognized bare representation claims, 
is overruled and entirely eliminated. Unions 
cannot now make such bare representation 
claims before the contract is executed and 
then follow up the claim within ten days 
with a petition for an election, because this 
action is no longer needed to protect the 
opportunity of free choice. However, a con- 
tract executed by the employer and the 
union after a substantial representation claim 
by another union will not be regarded as 
a bar to an election. In this decision, pro- 
vision is also made for an insulated period of 
60 days immediately preceding and includ- 
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ing the expiration date of a contract. Dur- 
ing this period the contracting parties can 
negotiate and execute a new or an amended 
contract without interference by rival union 
petitions for an election. This 60-day in- 
sulated period, during which the Board will 
not accept petitions for representation elec- 
tions, applies to the employer as well as the 
union.” Furthermore, a petition filed more 
than 150 days before the termination of a 
contract will be deemed untimely and pre- 
mature. In order for a petition made by any 
rival union for a representation election to 
be timely and acceptable, it must be filed 
more than 60 days but not more than 150 
days before the contract expires, or after 
the termination or expiration of the contract 
other than during the established 60-day in- 
sulated period and prior to the formulation 
of a new contract. The date on which the 
petition is received by the regional office 
of the Board will be controlling for the 
determination of the timeliness of a petition. 

Moreover, a prematurely extended con- 
tract cannot function as an election bar if 
a petition is filed during the designated 
legitimate period. A contract is prematurely 
extended if during its term various amend- 
ments are made, or if a new contract is 
executed that provides for a later termi- 
nation date than the one designated in the 
old contract unless (1) the amendments or 
the new contract are executed during the 
60-day period preceding the termination of 
the old contract, (2) after the termination 
date of the old contract, a proper notice 
given by one of the parties involved forestalls 
the old contract’s automatic renewal clause 
or (3) at the time the existing contract 
would not have barred elections because of 
other contract-bar rules. 


A contract executed on the same day that 
a petition has been filed will bar an election 
if it is immediately effective or retroactive, 
and the employer has not been informed 
at the time of the execution that a petition 
had been filed. No contract will be a bar 
to a petition filed on the day preceding the 
contract’s execution, even if the employer 
lacks knowledge of the petition and the 
contract is the result of continuous bargaining 


In this DeLuxe ruling other significant 
changes were made in the area dealing with 
the status of contracts as election bars. An 
automatic renewal contract will not be 
privileged to bar an election if the petition 
for the election is filed after the expiration 
date of the agreement but before the execu- 





The jurists who believe in natural 
law seem to me to be in that naive 
state of mind that accepts what 
has been familiar and accepted by 
them and their neighbors as some- 
thing that must be accepted by all 
men everywhere. 


—Justice Holmes 





tion of a new contract, or if the renewal has 
been forestalled or delayed, and the parties 
have not executed a new contract within the 
prescribed 60-day period preceding the ex- 
piration date of the existing contract. Any 
form of notice of a desire to make con- 
tractual changes also prevents its renewal 
for contract-bar purposes if the other party 
involved receives the notice just prior to 
the automatic renewal date of the con- 
tract, This rule is controlling even though 
there is a contractual or an oral agreement 
that the contract will be effective through- 
out the period of negotiations. Untimely or 
late notices of either party to negotiate con- 
tract changes will be treated as mere re- 
quests for changes in the contract by mutual 
consent, unless the parties terminate the 
contract. 

Notice to modify or actual modifications 
of any substantive aspects of the contract 
during the term of the agreement do not 
remove the contract as a bar to a represen- 
tation election. Midterm modification pro- 
visions of a contract will not remove the 
contract as an election bar unless the con 
tract is actually terminated. Modification 
clauses in a contract which incorporate 
provisions for unilateral termination if no 
agreement is reached, permitting strikes and 
lockouts to effectuate demands made during 
the modification negotiation period and giv- 
ing the right to terminate the contract after- 
wards, are viewed in the same light as other 
midterm modification requests, and do not 
negate the contract as a bar to an election. 
A contract is considered to be terminated, 
and consequently is no bar to an election, 
if it is terminated by mutual consent or in 
terms of the contract provisions, or if a 
notice of cancellation is given because of the 
violation of a basic contract provision, such 
as a no-strike clause. It is also established 
that a “bare” claim to representation is in 
effective as an election bar to a memoran- 
dum agreement negotiated and executed 
after such a claim by a petitioning union 
but before the filing of a petition. 





™ Nelson Name Plating Company, 122 NLRB, 
No. 66 (1958). 
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In the Appalachian Shale Products Com- 
pany ruling™ the Board created a body of 
rules to determine the adequacy of con- 
tracts as bars to representation elections. 
First, a contract will bar an election if it is 
properly signed by all parties before a re- 
presentation petition is filed. A contract 
signed by the parties after a legal petition 
is filed will not be an election bar even if it 
is signed in good faith and the contract has 
been in operation, or some of its provisions 
have become effective. Second, a contract 
that has been duly signed but has not been 
ratified by the union membership prior to 
the filing of a representation petition will 
bar an election, unless the contract incorpo- 
rates a specific provision for prior member- 
ship ratification. Third, contracts must 
contain substantial terms in order to func- 
tion as bars to elections. Contracts which 
are limited to wages alone or to a few 
nonsubstantial terms are not adequate to 
bar elections. Fourth, contracts to function 
as bars to elections must encompass the 
entire bargaining unit. Therefore, contracts 
for members only are not recognized as 
election bars. Fifth, a master contract is no 
bar to an election if it does not become 
effective until the local agreements have been 
consummated at the various plants included 
in its coverage, if the petition is filed before 
these requirements are satisfied. However, 
the master contract does bar an election if it 
is the basic agreement and the local agree- 
ment just makes provisions relative to local 
conditions. 


In the General Extrusion Company, In- 
corporated decision™ the Board emphasized 
the circumstances which would make a 
contract ineffective as a bar to an election. 
First, a contract executed by the employer 
and the union before employees are hired 
is no bar to a representation election. Se- 
cond, a contract that is executed prior to 
a substantial increase in personnel may not 
be an effective bar. A contract will serve as 
a bar if at least 30 per cent of the work 
force at the time of the hearing were hired 
prior to the execution of the contract and 
50 per cent of the job classifications which 
were in existence at the time of the hearing 
were already in existence when the contract 
was executed. Third, a contract does not 
bar an election if the following changes in 
the area of operation have occurred be- 
tween the tine the contract was executed 
and the filing of the petition: (1) There has 
been a merger of operations which has re- 
sulted in an entirely new operation and 





Social reform is not to be secured by 
noise and shouting, by complaints 
and denunciations, by the formation 
of parties, or the making of revo- 
lutions; but by the awakening of 
thought and the progress of ideas. 
. . . When there is correct thought, 
right action will follow. 

—Henry George 





major personnel changes and (2) after oper- 
ations are resumed, new employees are 
hired or used at the same or the new loca- 
tion after an indefinite shutdown, If a busi- 
ness is sold and the new owner in good faith 
does not bind himself to respect a collective 
bargaining agreement made between the 
union and the former owner, the contract is 
no bar to an election. However, a contract 
is an election bar if there is just a mere 
relocation of operations which necessitates 
a considerable number of transfers of the 
old employees to another plant without any 
major changes in the nature of the jobs or 
functions of the employees. 

A survey of the various decisions rendered 
in the past decade demonstrates that in 
determining when a contract would serve as 
an effective bar to a representation election, 
the Board has functioned on a trial-and- 
error basis. While an attempt was made to 
establish rules to be applied when the ques- 
tion arose, it is obvious that extenuating 
circumstances which were given considera- 
tion resulted in many variations. 

The newer rulings of 1958 attempt to 
overcome this practice by definitely clari- 
fying and stabilizing the rules of procedure 
to be used in the solution of this problem. 
The Board justifies its position on the 
grounds that the rules should be stated more 
adequately and definitely in order to prevent 
deviations, and so that they may be under- 
stood by the employer, the union and the 
attorneys. Also, it is contended that the 
simplifying and the stabilizing of these rules 
will lighten the load of this administrative 
body by permitting many of the cases to be 
settled at the regional office level. 

The long-run effects of these new rules 
will be difficult to determine. It is obvious 
that the changes are substantial and that 
they will significantly affect collective bar- 
gaining relations. Some of the older regula- 
tions—such as the legality of the contract, 
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the rule governing compliance with the 
filing requirements and the loyalty oath, 
and the schism doctrine—have been elabo- 
rated and more thoroughly entrenched, In 
dealing with the matter of the effect of 
illegal contractual clauses upon the contract 
as a bar to a representation election, the 
old standard allowed these clauses to be in- 
corporated into agreements but emphasized 
their application. Also, saving clauses were 
permitted to negate the illegality of such 
contractual sections, The new standard as- 
sumes that such clauses serve no intelligent 
purpose, and it makes the contracts incor- 
porating them illegal on their face. In the 
future no saving or severability clauses will 
be recognized, and no extrinsic evidence to 
justify such contracts as election bars will 
be permissible. This rule will result in the 
elevation of the status of contracts because 
it will remove them from a questionable 
environment. 

The rules established relative to the time- 
liness of election petitions by rival unions 
should simplify and clarify this problem. 
The elimination of bare representation claims 
and the creation of an insulation period ap- 
pear to be steps in the right direction. The 
ruling that long-term contracts will only 
function as election bars for the first two 
years of their execution, regardless of the 
customs in the industry involved, may have 
a negative effect on peaceful industrial rela- 
tions. The trend is in the direction of longer- 
term contracts, and management has been 
willing to pay a price for them because they 
assure stable relations. This ruling may 
affect negatively this trend. 

It is doubtful whether these new rules 
governing the status of contracts as bars 
to representation elections will simplify the 
problem to a great extent. The area is 
very complex, and there are numerous ex- 
tenuating circumstances present in the cases 
involved, Also, it is a sociological truism 
that the way of life is to solve one problem 
at the expense of creating several others. 
In fact, this administrative body has al- 
ready modified materially some of these 
newly established standards. For example, 
it has decided that a three-year contract 
which has been effective for more than two 
years bars an election if the petition for the 
representation election is untimely filed.” 
This decision was rendered in spite of the 
fact that the new rule provides that con- 
tracts of more than two years’ duration will 
serve as election bars only for the first two 
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A current deficit and the fear of 
future deficits can keep people 
from saving because of possible 
loss of these savings to inflation. 
If we ever reach the point where 
people believe that to speculate 
is safe but to save is to gamble 
then we are indeed in trouble. 
—Robert A. Anderson 





years of the contract. It was emphasized 
that this was to be a flat rule and no excep- 
tions were to be made. 

Furthermore, until the recent ruling in 
the Keystone Coat, Apron and Towel Supply 
Company decision, the Board had recognized 
the policy that a contract which did not 
respect all of the requirements of Section 
302 would still function as a bar to a re 
presentation election. For example, in the 
Crown Products Company case™ it was held 
that a contract was still an effective bar to 
an election even if it did contain a checkoff 
clause which allegedly violated Section 302 
This fact irrelevant in re- 


was considered 


presentation proceedings before the Board 


because Congress had empowered the At- 
torney General, rather than the Board, to 
enforce this section of the statute. Obviously 
this position of the Board may have been a 
contributing factor for the lack of respect 
for this phase of the law when contracts 
were in the process of negotiation. 


In the recent Wm. Wolf Bakery, Incorpo 
rated decision™ the Board applied the rule 
formulated in the Keystone Coat case that 
a contract is no bar to an election if it 
requires the deduction of initiation fees as 
well as union dues, and if the contract is 
deficient because it makes no provision about 
the time when the checkoff authorization 
may be revoked. The law provides for the 
deduction of dues but makes nm 
mention of initiation fees. Also, the statute 
provides that checkoff authorizations art 
revocable after a year or when the contract 
The unions 


union 


expires, whichever comes first 
vigorously protested this ruling, because it 
would invalidate the majority of the existing 
contracts in the country as election bars 
Most of these contracts violate Section 302 
by providing for the deduction of monies 
other than dues and by failing to make pro 
visions in respect to the revocability of 
checkoff authorizations 

“ Not reported in printed volumes of Board 
decisions. 
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As a result the Board rewrote its decision 
in this Wm. Wolf Bakery, Incorporated case ™ 
and accepted the approach expressed by 
the Justice Department made by the At- 
torney General some ten years ago that the 
checkoff of initiation fees is legal and that 
the responsibility for the enforcement ot 
Section 302 is delegated to the Justice De- 
partment. In terms of this revision, mem- 
bership dues as used in this section of the 
statute include initiation fees and 
ments in addition to the dues. Furthermore, 
it is now recognized that a contractual 
checkoff clause that does not refer to check- 
off authorizations or the other statutory 
requirements of the law will not by itself 
make a contract illegal so that it cannot 
function as an election bar. This revision 
reinterprets the Keystone Coat case, where 
it was held that the failure of a checkoff 
clause to conform to Section 302 automati- 


assess- 


cally removes the contract as a bar to an 
election, Thus, the Board in a short period 


Municipal governments in the United 
States made salary and wage payments 
for October, 1958, amounting to $511 
million. This sum represented payrolls 
for 1,594,000 employees—1,334,000 of them 
engaged on a full-time basis and the 
other 260,000 paid only for part-time 
services. The part-time component is ac- 
counted for mainly by small municipalities, 
and includes numerous elected officials 
and paid volunteer firemen—groups that 
ordinarily receive only nominal compen- 
sation for their services. 

When all part-time city employees are 
counted in terms of average pay rates 
for full-time work, they are found to be 
equivalent to but 38,000 full-time em- 
ployees, and the total of municipal em- 
ployment in October, 1958, on a full-time 
equivalent basis, is calculated at 1,372,000 
persons. 

These figures indicate a continuance 
of the upward trends in city employment. 
During the five-year interval from Oc- 
tober, 1953, to October, 1958, city em- 
ployment (on a full-time equivalent basis) 
| rose approximately 14 per cent and mu- 
| 





nicipal payrolls increased 39 per cent. 
The proportion of the totals accounted 
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has already entirely negated one of its new 
regulations. Furthermore, the rule that was 
formulated in the DeLuxe Metal Furniture 
Company decision which made provision for a 
60-day insulation period and held that rep- 
resentation petitions filed more than 150 
days before the expiration of the contract 
were premature has been modified and limited. 
The 150-day rule does not apply to seasonal 
industries, and petitions filed before this 
time in these industries are not premature 
but are timely and are permitted to negate 
contracts as bars to elections. The 60-day 
insulation period still is applied in seasonal 
industries.™ 

In the arranging of these standards the 
Board emphasized the lightening of its load. 
This same reasoning was applied in the de- 
veloping of its recent jurisdictional rules. It 
is well to increase efficiency, but it should 
always be kept in mind that no agency 
should subordinate justice to easiness of 


administration, [The End] 


for by city-operated schools has remained 
relatively stable during this interval. 
Average monthly earnings of full-time | 
employees of city-operated schools rose 
22 per cent in this five-year period, from 
$378 in October, 1953, to $462 in October, 
1958. 


The ratio of municipal employment to 
population is considerably higher in large 
cities than in small ones—ranging from 
about 183 per 10,000 for the cities of | 
over 1 million inhabitants down to an 
average of 82 per 10,000 inhabitants for | 
municipalities of less than 25,000. 

Individual cities differ widely in the 
range of their responsibilities. Certain 
important services may or may not be 
handled by the municipal government. 
The most important of such “variable” | 
functions, in terms of city employment 
and payrolls, is education. Others include 
health and public welfare services and 
utilities (transit, electric, and gas supply 
systems), which in many areas are pri- 
vately rather than governmentally owned 
and operated.—From a report by the 
Governments Division of the Department 
of Commerce. 


% Cooperativa Azucarera Los Canos, 122 
NLRB, No. 97 (1958). 
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Featherbedding: Law and Arbitration 


By MILTON EDELMAN and IRVING KOVARSKY 





This article looks at make-work practices from the viewpoint of 


the arbitrator. 


The authors offer eight specific recommendations, 


including a change in Section 8(b)(6) of the Taft-Hartley Act to 


align it with the Lea Act. 


Mr. Edelman is an associate professor 


in the Economics Department, and Mr. Kovarsky an associate profes- 
sor in the Management Department, at Southern Illinois University. 





T HE TERMS “featherbedding” and “make- 
work” carry unpleasant connotations in 
the public mind because of their association 
with reduced output and blocking of eco- 
nomic So long as an expanding 
economy and rising levels of living are con- 
sidered desirable economic goals, restrictions 
on output regarded as justifiable 


progress. 


will be 


areas of government action, and conflicts 
will arise between unions and employers 
over what constitutes featherbedding and 


methods of dealing with it. Since feather- 
bedding practices hinder technological ad- 
vancement, they are frequently condemned 
both by private individuals and by public 
agencies. 

Union-sponsored featherbedding practices 
have received a great deal of attention, es- 
pecially in the building trades where they 
are often cited as examples of the wrong 
kind of labor union activity. Antagonism 
to labor featherbedding is not eased by 
pointing out that: 


“Opposition to technological progress has 
never been confined to a single class; mon 
archs, governments, religious authorities, mer- 
chants, farmers, and learned professions have 
all attempted at one time or another to im- 
pede or prevent various innovations.” ? 


Opposition to union make-work practices 
is grounded economically on the connection 


between such practices and real income. 


1 Aaron, ‘‘Government Restraints on Feather- 
bedding,’’ 5 Stanford Law Review 680, 681 
(1953). 
*Van de Water, ‘“‘A Fresh Look at Feather- 
bedding,"’ 7 Baylor Law Review 138, 142 (1955) 
' Article cited at footnote 2, at p. 146 


Featherbedding 








Since increases in real income over long 
periods of time depend on increases in out 
put per man-hour, there is public resentment 
against union and who 
advocate practices retarding such increases 
Restricting the bricks to be laid 
in one day, limiting sling loads by maritime 


meat 


leaders members 


number of 


picketing of self service 
Butchers’ 


tending to 


and 
counters by the 
restrictions 


unions 
union’ are all 
examples of reduce 


real income. 


work rules 


various 


Actually, many so-called make 
developed as countermeasures to 
types of discrimination practiced by employers 
and were intended to prevent speedups, to 
guarantee fairness in layoffs, transfers and 
promotions, and to end wage-cutting, etc. 
less 


Seniority clauses which may favor th« 


productive over the more productive worket 


typify the restrictive practices invoked by 


aimed at preventing employer dis 
should be noted that 


unions 
crimination, but. it 
increased rather than 


productivity may be 


reduced because of the positive effect 

employee morale. People may produce mort 
or turn out better work when they are freed 
from the job security problems. One write 
stated: “I don’t think you can prove very 


much on the basis of the data that we 


as to whether seniority reduces etticien 


the long run.” * A distinction should be made 


1 


between those practices which clearly erect 


barriers to technological progress, such as 
‘McKelvey (ed.), Arbitration Today (Pro 
ceedings of Eighth Annual Meeting of Nationa 
Academy of Arbitrators, Boston, Massachusetts 
January 27-28, 1955) (Washington 
National Affairs, 1955), p. 142 


Bureau of 


233 








opposition to the introduction of new ma- 
chinery, and those which are essentially 
labor protective devices, such as seniority 
provisions and the prevention of speedups 
and overburdening workloads. The latter 
may restrict output but may also have a 
positive effeét on productivity by prevent- 
ing worker ‘exploitation. 
F 4A 

Controlling work assignments, specifying 
the number ‘of employees required on a job, 
preventing the transfer of work to super- 
visors or workers outside a bargaining unit, 
and specifying rules for the filling of vacan- 
cies are all industrial processes over which 
the union attempts to exercise some control 
and which may be regarded as make-work. 
Union control may be exercised through 
specific contract provisions or through the 
grievance procedure. 


Other types of featherbedding, such as 
opposition to technological advance and de- 
manding payment for work not done, can 
often be distinguished from the foregoing 
situations, but they share in common a 
questioning of the employer’s judgment. 

As already indicated, featherbedding is 
difficult to define and assumes a variety of 
guises, appearing in industrial plants as well 
as in employment situations where craft 
unions predominate. 


Attempts to prevent featherbedding have 
been primarily legislative, such as the pro- 
scription contained in the Taft-Hartley Act 
against payment for services not performed 
or not to be performed.’ But these laws 
touch only a small part of the actual make- 
work practices prevailing in American industry. 
To survey the whole field of legislative ac- 
tion against featherbedding, the authors have 
considered decisions and federal laws deal- 
ing with featherbedding. 


Arbitration as a means of controlling fea- 
therbedding, it appears, has been grossly 
neglected. To review the possibilities of 
using arbitration as a means of minimizing 





featherbedding, there is included a survey 
of some arbitration decisions on possible 
featherbedding issues. It is realized that a 
survey of arbitration decisions is subject to 
serious drawbacks because (1) many deci- 
sions are not published, (2) there is a lack 
of statutory guidance and (3) the arbitrator 
is often swayed by considerations of past 
procedure and good industrial relations prac- 
tice. Arbitrators are drawn from many pro- 
fessions with differing social and economic 
backgrounds. This leads to the expression of a 
variety of viewpoints and personal prejudices. 

Nevertheless, there is a growing literature 
dealing with both procedural and substan- 
tive matters in arbitration which can develop 
into an industrial common law,* and _ this 
important method of settling featherbedding 
questions cannot be neglected. 


In this study an assumption is made that 
the grievance procedure, including arbitra- 
tion, is a logical extension of collective bar- 
gaining in the sense that it provides tie 
interpretative procedure necessary to give 
final meaning to the terminology contained 
in a contract. However, the necessity for 
some legal control over featherbedding is 
not denied. 

In following what is sometimes referred 
to as the “problem solving” approach to collec- 
tive bargaining, arbitrators will be concerned 
with the settlement of each issue as it arises 
in such a way as to meet the needs of both 
parties. In other words, they perform a 
mediation function within the formal frame- 
work of the arbitration process. Mediation 
often results in a solution acceptable to the 
parties and, under some circumstances, may 
perpetuate make-work practices because the 
alternatives are considered more serious than 
the make-work practices. 


Industrial peace rather than the elimina- 
tion of featherbedding is often the goal of 
the arbitrator. Legislation, on the other 
hand, provides a broad framework to pro- 
tect the public. 





5 Sec. 8(b)(6); 29 USC, Sec. 158. 

® This includes published arbitration decisions 
plus articles and books. As examples of the 
latter, see the work cited at footnote 4 and the 


following: 
McKelvey (ed.), The Profession of Labor 
Arbitration (Selected papers from the First 


Seven Annual Meetings of the National Academy 
of Arbitrators, 1948-1954) (Washington, Bureau 
of National Affairs, 1957). 

Management Rights and the Arbitration Proc- 
ess (Proceedings of the Ninth Annual Meeting, 
National Academy of Arbitrators, Cleveland, 
Ohio, January 26-28, 1956) (Washington, Bureau 
of National Affairs, 1956). 

Critical Issues in Labor Arbitration (Proceed- 
ings of the Tenth Annual Meeting, National 
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Academy of Arbitrators, Philadelphia, Pennsyl- 
vania, January 31-February 2, 1957) (Washing- 
ton, Bureau of Natienal Affairs, 1957). 

Updegraff and McCoy, Arbitration of Labor 
Disputes (New York, Commerce Clearing House, 
Inc., 1946). 

Emerzian, ‘‘Standards in Labor Arbitration 
Awards,”’ 6 Labor Law Journal 743 (1955). 

Shulman, “‘The Role of Arbitration in the 
Collective Bargaining Process,’’ Collective Bar- 
gaining and Arbitration (Los Angeles, Institute 
of Industrial Relations, University of California 
at Los Angeles, 1949). 

Bernstein, Arbitration of Wages 
University of California Press, 1954). 
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FEDERAL LAWS 
Introduction 


Many difficulties other than definitive arise 
when attempts are made to check feather- 
bedding by statutory regulation. The num- 
ber of federal laws directed at the control 
of featherbedding practices is evidence in 
point. In many respects, the need for legis- 
lative control is a paradox. Persons born in 
the United States have traditionally admired 
initiative, resulting in a national attitude that 
public regulation should be minimized. Unions 
generally are against regulatory legislation. 
Yet, due to the actions of individual labor 
leaders as well as to the complexities of the 
problem, many federal laws (subsequently 
reviewed) have been enacted, attempting to 
eliminate featherbedding. It would seem that 
a “hands off” policy, advocated by some 
proponents of /aissez faire, may eventually 
lead to stringent legislative control, caus- 
ing an even greater loss of individual and 
group liberties. 

Most American people, when philosoph- 
ically examining the behavior patterns of 
others, are appalled by exaction demands 
coming from unions or persons who do not 
intend to return a quid pro quo. In short, 
United States citizens express the notion 
that every one physically and mentally ca- 
pable should earn his pay check. Yet, the 
desire for job security and personal benefit 
leads many individuals adhering to such a 
philosophical concept to engage in feather- 
bedding and rationalization. Admittedly, there 
is often some social justification for what is 
loosely termed “featherbedding.” For ex- 
ample, organized labor, fearing the effects 
of technology, will combat the introduction 
of changes.’ Although understandable from 
the viewpoint of persons suffering techno- 
logical unemplcyment, featherbedding is un- 
become necessary to 


economic and laws 


reduce wasteful practices. 

As already indicated, the control of feath- 
erbedding by legislation is a complicated 
task and presupposes industrial expertise 
on the part of the administrative agency and 
judiciary charged with enforcing the law. 
In addition, employers volitionally or through 
the exertion of economic pressure enter into 
collective bargaining contracts with unions 
whereby make-work provisions are included 
or unnecessary employees are kept on a job, 
perpetuating featherbedding. Once an em- 
ployer contractually approves of feather- 


bedding, an attempt to end the economic 
waste becomes difficult. To some extent, the 
Taft-Hartley Act (subsequently reviewed) 
is responsible for the continuance of feather- 
bedding in interstate commerce. Some unions 
are particularly notorious for featherbedding 
demands and the problems created have 
been noticed in labor circles. For example, 
the building trades unions, where feather- 
bedding is flagrant, in conjunction with the 
National Contractors Association, recently 
announced a code designed to curb economic 
waste in the construction industry. Several 
provisions of the code state: 

“3. Workmen shall be at their 
place of work at the starting time and shall 
remain at their regular place of work until 
regular quitting time. 


regular 


“4. There shall be no limit on production 
of workmen nor restriction on the full use 
of proper tools or equipment, and there shall 
not be any task or piece work. 


“8. Slowdowns, forcing of overtime, spread- 
work tactics, standby crews, and featherbed- 
ding practices have been and are condemned.” 


It will be interesting to observe what effect 
this agreement will have upon featherbed- 
ding in the construction industry. Feather- 
bedding, in the past, has been commonplace 
in the construction trades and an attempt 
to upset a long-established pattern by agree- 
ment seems unduly optimistic. It is interesting 
to note that the building trades unions, in 
the new code, have condemned piece-rate 
earnings which, in a limited fashion, is in- 
dicative of an intent to perpetuate feather- 
bedding. 

A review will now be undertaken of 
the federal legislation aimed at controlling 
featherbedding. 


Federal Legislation 


At the present time, unions are not sub- 
ject to the controls spelled out in the Sher- 
man Anti-Trust Act unless collusion between 
employer and union is evident and market 
competition substantially repressed.” According 
to the United States Supreme Court, a union, 
when not colluding with an employer, may 
restrict market competition as the Sherman 
Act is not applicable. 
involving the 
Norris 
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Painters and Decorators Joint Committee, Inc.,° 
the Painters’ union and an employer's asso- 
ciation entered into an agreement curtailing 
the use of spraying equipment. A criminal 
charge was preferred under the Sherman 
Act against the signatories to the collective 
bargaining contract, because the sale and 
shipment of spraying equipment in inter- 
state commerce would be sharply restricted. 
The federal district court in California ruled 
that the use of spraying equipment consti- 
tutes a health hazard and the number of 
employees needed to paint would be re- 
duced if sprays were used. Consequently, 
the agreement signed by the Painters’ union 
and the employer’s association was not in- 
tended to restrict market competition hut 
was designed to protect labor. According 
to the court, although the agreement might 
restrict competition in interstate commerce, 
the effect was incidental and was not un- 
reasonable. In addition, the court refused to 
grant an injunction because of the Norris- 
LaGuardia Act, which prohibits the issuance 
of the equitable order when a “labor dis- 
pute” exists. 

The International Hod Carriers Union in 
Chicago tried to stop employers from using 
concrete truck mixers, a labor-saving de- 
vice.” A criminal charge was brought under 
the Sherman Act and the plaintiff sought 
an injunction. When the case eventually 
reached the United States Supreme Court, 
the request for injunctive relief was denied 
because the Norris-LaGuardia Act and the 
Sherman Act were inapplicable. The dis- 
trict court had said: 

“These are legitimate and lawful activ- 
ities which a labor union is permitted to 
carry on in an effort to maintain employ- 
ment and certain working conditions for 
its members, and any restraint of trade or 
commerce attendant thereon is only indirect 
and incidental.” ™ 

In U. S. v. American Federation of Musi- 
cians the union notified the Decca, Columbia 
and RCA companies that a collective bar- 
gaining contract pertaining to the recording 
of phonograph records would not be re- 
newed.” In addition, the Musicians’ union 
informed the National Broadcasting Com- 
pany that stand-by musicians must be hired 
when an amateur group, such as the summer 
school at Camp Interlochen, Michigan, broad- 


cast live or when recorded music is used 
at a network affiliate. The federal district 
court of northern Illinois decided that the 
union demands were lawful under the Sher- 
man Act, because no attempt was made to 
restrain trade by employer-union collusicn. 
The court stated that the Norris-LaGuardia 
Act prevented the issuance of an injunction, 
as a “labor dispute” concerning “conditions 
of labor,” spelled out in Section 13(c), was 
involved. 


The Anti-Racketeering Act, passed in 1934, 
attempted to prevent extortion when busi- 
ness men are threatened with physical vio- 
lence.” Section 2(a) of the act expressly 
exempts demands for wages from criminal 
prosecution even where violence is threat- 
ened if a bona fide employer-employee rela- 
tionship is established. 


In U. S. v. Local 807, Teamsters Union™ 
a New York local, using coercive measures, 
demanded that wages be paid to a New 
York local by all truck operators whose 
vehicles employing members of other locals 
entered New York City. Although members 
of the New York local offered to render 
services, wages were demanded even if the 
truck operators did not need additional help. 
A criminal charge was brought against the 
Teamsters’ union and the court decided that 
the Anti-Racketeering Act was not ap- 
plicable even though the union used coercive 
tactics—it is not a crime to obtain employ- 
ment or directly related benefits for mem- 
bers by the threat of violence. The law is 
not breached unless a union leader obtains 
monetary benefits without offering to render 
services. 

When a charge of union racketeering was 
made in the motion picture industry, the 
court ruled that the coercive threat to call 
a strike, unless the producers and exhibitors 
were granted additional benefits, was not 
intended for the primary benefit of rank- 
and-file union members but was for the 
personal gain of the defendants.” Conse- 
quently, the defendants were held criminally 
responsible for violating the Anti-Racketeer- 
ing Act. If incidentally although personally 
benefited, it appears that union leaders would 
not be guilty. Defendants who extort for 
personal benefit are not exempt from prose- 
cution under the Anti-Racketeering Act be- 
cause they are members of a bona fide labor 
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organization and engage in collective bar- 
gaining.” 

It should be noted that under the original 
act, where funds are not extorted for the 
personal benefit of union leaders, feather- 
bedding was not illegal. As a result, the 
Anti-Racketeering Act was amended in 1946 
with a broader definition of extortion. Ex- 
tortion now includes the acquisition of money 
or property from an employer when violence 
is threatened or force is exerted even though 
the union leader is not personally enriched." 


The amended Anti-Racketeering Act, with- 
out question, is a greater deterrent to 
featherbedding demands than the Taft-Hartley 
Act. In U. S. v. Kemble” a truck driver, not 
a member of or granted working clearance 
by the defendant’s union, was prevented from 
unloading goods at the plant of the Radio 
Corporation of America in Camden, New 
Jersey. Using coercive tactics, the defend- 
ant demanded that the truck driver hire 
another individual to unload the cargo. The 
court decided that threatened violence to 
force the payment of wages for unwanted 
help constitutes a violation of the Anti- 
Racketeering Act. In other words, in a 
proper situation the demand for wages for 
unwanted help is a criminal act. 


A similar case involving the amended 
Anti-Racketeering Act reached the United 
States Supreme Court in 1956." Criminal 
charges were preferred against the defend- 
ants for extorting money for unwanted 
labor. The issue presented to the Supreme 
Court was whether the defendants must 
benefit personally before they can be held 
criminally responsible. The Court ruled that 
union agents using coercive means are prop- 
erly indicted even though they are not per- 
sonally enriched. Because the union attempted 
to force the employer to hire additional help, 
by inference, management can determine 
how many persons are required. The deci- 
sion rendered in U. S. v. Local 807, Teamsters 
Union is no longer applicable due to the 
revision in the Anti-Racketeering Act and 
subsequent interpretation. 


In U. S. v. Varlack® tne American Sugar 
Company in 1951 attempted to introduce 
several labor-saving devices which would 


result in a reduction-in-force. Initially, the 
defendants, union officials, refused to sanc- 
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tion a reduction in the number of employee 
The defendants relented at a later date, 
providing the employer gave each 
$2,500, a new Chevrolet and $50 per week. 
When this personal tribute was refused, a 
strike was called. The court of appeals 
decided that although the threats were of 
an economic nature rather than physical, 
the amended act was correctly invoked to 
personal en- 


one 


indict union leaders seeking 
richment by engaging in a work stoppage. 

A recent decision, U. S. v. Nedley,™ in- 
volved an interesting legal point. Members 
of a striking union physically punished a 
truck driver and his helper for ignoring an 
order not to move a truck and, in addition, 
temporarily of the truck. The 
court of appeals reversed the district court, 
holding that this was not “robbery” in vio- 
lation of the Anti-Racketeering Act because 
there was no intention to steal the truck. 
According to the court, “robbery,” as speci 
fied in the act, means common-law robbery 
To establish common-law robbery, the state 
of property 


disp¢ sed 


must prove a carrying-away 


and an intent to permanently keep or dis 


pose of the vehicle. Since these elements 
were not established, the conviction of the 
defendants under the Anti-Racketeering Act 
Was in error. 

Two decisions rendered by the Eighth 
and Second Circuits delved into the evi 


dentiary problem of holding union officials 
responsible for violating the Anti-Racketeer 
ing Act. In Hulahan v. U. S.* two witnesses 
testified in court that the defendant sought 
personal tribute from construction compa 
for promises that labor 
According to the 
witnesses in the 


nies in exchange 
difficulty would 
court, the testimony of two 


end. 
of other factors was legally suffi 
orks, sss f 
the 


absence 
cient to justify a 
VMasiello™ 
trial disclosing that the 
underlings to extort money from employers 
Although proof that the defendant 
in the illicit 
permitting others to extort money, accord 
establis! 


conviction 


evidence was produced at 


defendant permitted 


share d 


proceeds was not available, 


enough to 


ing to the court, was 
a conspiracy in violation of the act 

In 1946 the Lea or Anti-Petrillo Act, an 
amendment to the Communications Act of 
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session as the Anti-Racketeering Act.” The 
lea Act, in essence, bans the use of extor- 
tion upon operators of stations to hire 
more employees than needed or to pay for 
services not to be performed. In addition, 
the statute prohibits pressure intended to 
force station operators not to broadcast 
amateur programs or foreign broadcasts, 


The Lea Act was inspired by a per curiam 
decision issued by the United States Su- 
preme Court interpreting the Sherman and 
Norris-LaGuardia Acts.” The decision trig- 
gering the Lea Act affirmed the opinion of 
a federal district court holding that feather- 
bedding demands concerned conditions of 
employment — consequently, neither the 
Sherman Act nor the exceptions in the 
Norris-LaGuardia Act permitting an in- 
junction were applicable. 


To date, the Lea Act has seldom been 
invoked. The lack of prosecution is possibly 
due to the fact that the act only pertains 
to the broadcasting industry and a union 
leader cannot be indicted when a contract 
is actually negotiated calling for more em- 
ployees than the employer believes necessary.” 


In Lang-Worth Feature Programs, Inc. v. 
Manning™ the New York Supreme Court 
interpreted the Lea Act. The plaintiff, a 
creator of radio programs and lessor of 
recorded programs, after failing to nego- 
tiate a new contract with the defendant, a 
union, was picketed. As a condition of 
negotiating a new contract, the defendant 
demanded the payment of an additional fee 
from the plaintiff if certain broadcasts were 
featured in more than one city or on more 
than a given number of broadcasts. The 
New York court decided that the Lea Act, 
prohibiting coercion to force a broadcaster 
to hire more help than needed, was not 
violated because the union only demanded 
an additional fee for work performed at the 
instigation of the employer—the picketing 
was not intended to force the employer to 
hire more employees. If picketing is under- 
way to force an employer to hire additional 
employees, the union is responsible for vio- 
lating the Lea Act.” 

When the Taft-Hartley Act was passed 
in 1947, Section 8(b)(6) was included in an 





effort to end some featherbedding abuses.” 
When Section 8(b)(6) was finally agreed 
upon in Congress, the difficulty encountered 
in defining featherbedding and the burden 
imposed upon the NLRB to determine the 
number of employees needed by an em- 
ployer was discussed.” In fact, prior to 
enactment the House Committee on Labor 
expressed the notion that the NLRB would 
need industrial engineers to determine how 
many employees a firm should hire when 
a featherbedding violation was charged.” 
Although definition created many problems, 
Section 8(b)(6) could have been tighter and 
featherbedding more adequately controlled. 
In light of court interpretation, the section 
is of little or no aid where featherbedding 
is prevalent. According to Senator Murray, 
the section was loosely drafted because: 


“The chief danger in the provision is that 
it may restrict labor organizations in their 
attempts to combat speed-ups, to protect 
the safety and health of workers, and to 
spread the burden of unemployment. These 
considerations suggest that the solution of 
this problem would be better left to the 
collective bargaining process.” ” 


Two cases interpreting Section 8(b)(6) 
have reached the United States Supreme 
Court. In Aimerican Newspaper Publishers 
Association v. NLRB®*™ the Court, interpret- 
ing Section 8(b)(6), held that a union is 
not responsible for the commission of an 
unfair labor practice unless services are not 
performed or “not to be performed.” Be- 
cause type was set and services performed, 
the union did not violate the act even 
though the services were unwanted. In 
NLRB v. Gamble Enterprises™ the Court 
ruled that the union did not commit an 
unfair labor practice as specified in Section 
8(b)(6) because an offer was made to 
render services although unwanted by man- 
agement. Because of the opinions in these 
two cases, the Section is of limited use to 
end featherbedding—as long as the union 
renders services (though useless) or offers 
to render services, an unfair labor practice 
has not been committed. 


Section 301(a) of the Labor Manage- 
ment Relations Act permits an employer 
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to sue a union for breach of contract. Should 
demands constituting featherbedding be 
made contrary to contractual stipulation, the 
union is liable for damages per Section 301 (a). 
In Alcoa Steamship Company et al. v, Coner- 
ford et al. of Local 895 of International 
Longshoremen’s Association™ a clause in a 
collective bargaining contract read: 


“Minimum number of men in gang when 
loading or discharging general cargo shall 
be 20 men, not less than 8 holdmen and 
the balance of the gang to be distributed 
between the hold, deck and dock at the 
discretion of the employer.” 


The plaintiffs brought a suit for damages 
per Section 30](a) when the defendant 
union balked at permitting more than eight 
persons to labor in the hold of a ship. The 
district court awarded damages to the plain- 
tiffs, because the contract unequivocally 
stated that an eight-man loading crew was 
only a minimum rather than a maximum 
and the employer could use a larger num- 
ber of employees if considered econom- 
ically feasible. 

In Gremio de Prensa v. Voice of Puerto 
Rico, Inc.” the plaintiff union sought dam- 
ages from the defendant for contractual in- 
fringement under Section 301(a). Because 
the specified contractual breach involved 
featherbedding, the defendant contended 
that the court did not have jurisdiction 
because the NLRB should have first enter- 
tained an unfair labor practice charge to 
determine whether there was a violation of 
Section 8(b)(6). The federal district court 
decided that a suit for damages, being a 
separate remedy, was proper without a 
prior Board decision under Section 8(b)(6). 
Although not mentioned by the federal dis- 
trict court in Gremio de Prensa v. Voice of 
Puerto Rico, Inc., an employer who volun- 
tarily enters into a contract permitting 
featherbedding cannot subsequently initiate 
an unfair labor practice charge per Sec- 
tion 8(b)(6).” 

Several NLRB interpretations of Section 
8(b)(6) shed additional interpretive light. 
In' one controversy, a strike was initiated 
by a union to force an employer to rehire 
three employees under a mistaken assumption 
that the employer was guilty of discriminat- 
ing against union men.™ Section 8(b)(6), 


according to the Board, was not violated 
because the strike was not called for feather- 
bedding purposes. In the Conway's Express 
case™ an employer hired a nonunion driver 
contrary to an agreement which provided 
for a closed shop, legal when the contract 
was negotiated. The union struck and 
demanded wages for the benefit of an un- 
employed union member who, theoretically, 
was without employment because a non- 
union driver had been hired. One 
presented was whether the union’s demand 
for wages constituted featherbedding for- 
bidden by Section 8(b)(6). The Board 
ruled that the union’s demand did not 
constitute an unfair labor practice but was 
an attempt to secure damages from the 
employer for breach of contract. 


As a matter of fact, other unfair labor 
practices specified in Section 8(b) have 
been a more effective damper upon feather- 
bedding demands than has subsection (6). 
For example, should two unions claim the 
right to have their members perform a 
task constituting featherbedding, Section 
8(b)(4)(D), outlawing jurisdictional 
putes, could be invoked. A union cannot 
exert pressure on an employer to discharge 


issue 


dis- 


an employee who refuses to reduce produc- 
tivity.” 
purpose of forcing an employer to feather- 


A secondary boycott called for the 


bed is prohibited.” 


ARBITRATION 
OF MAKE-WORK RULES 


Some types of featherbedding are evident 
in collective bargaining agreements, either 
in specific provisions or in the arbitrator’s 
interpretation. The terms of collective bar- 
gaining agreements which on their face 
have no featherbedding take on 
such meaning through contract administra- 
tion. Of the nine featherbedding categories 
defined by Professor Sumner Slichter, all 
at one time or another have inter- 
preted in an arbitration proceeding. The 
categories listed by him are (1) limiting 
the amount produced, (2) controlling speed, 
(3) controlling quality, (4). requiring time 
consuming work methods, (5) requiring 
unnecessary work or the redoing of work, 
(6) requiring a particular number of em- 


aspects 


been 
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ployees to do a given job, (7) requiring 
the assignment of certain tasks to a par- 
ticular union (jurisdiction), (8) forbidding 
employers or supervisors to perform work 
assigned to the union and (9) retarding 
the introduction of machinery.* 


To fully appreciate the impact of feather- 
bedding provisions and practices under 
collective bargaining, an examination of 
grievance settlement as well as an exami- 
nation of the terms of collective bargaining 
agreements would be necessary. Such a 
monumental task is beyond the scope of 
this study. Instead, the authors have ex- 
amined published decisions of arbitrators. 
These are largely from industries having 
grievance procedures culminating in arbi- 
tration where arbitrators are chosen by the 
parties. The great bulk of decisions is from 
manufacturing. Construction is not repre- 
sented because it does not have the type 
of grievance procedure here described, and 
railroad transportation is left out because 
its arbitration system is handled by a gov- 
ernment agency, the National Railroad 
Adjustment Board. 


SPECIFIC 
MAKE-WORK PRACTICES 


Services Not Performed 


Although the Taft-Hartley Act prohibits 
payment for services not performed or not 
to be performed, arbitration decisions do 
not, as a whole, consider legal definition. 
Only one decision examined was couched 
in terms of Section 8(b)(6) of the Taft- 
Hartley Act,“ although the phrase “pay- 
ment for services not performed” is so 
broad that many featherbedding practices 
could be classified under it. Keeping down 
the workload, requiring more employees 
than the employer thinks necessary or pre- 
venting a rate reduction when work has 
been transferred outside the bargaining unit 
are all forms of payment for work not per- 
formed, permissible featherbedding under 
the Taft-Hartley Act, and are alternate 
means of reaching an objective not attain- 
able by frontal attack. 


In the case examined the question pre- 
sented was whether the Taft-Hartley ban 
against exaction of payment for services 
not performed or not to be performed 
applied. The company had transferred cer- 
tain duties to supervisory personnel outside 





the bargaining unit and, at the same time, 
reduced the wage rates of employees whose 
duties were not transferred. The arbitrator 
ruled that the wage rate was initially stip- 
ulated in a contract freely entered into by 
the employer. Therefore, a unilateral at- 
tempt to alter the contract was not per- 
missible and the agreed wage rate should 
be restored. He ruled that the union de- 
mand was not an “exaction,” and preferred 
to rely on contractual interpretation rather 
than on the application of a_ statutory 
regulation of featherbedding. 


Technological Featherbedding 


From an economic and public viewpoint, 
the greatest resentment against make-work 
practices is their interference with techno- 
logical advance and the resultant harmful 
effect on output per man-hour. So much 
of collective bargaining on wage changes 
is argued on the basis of productivity 
changes, that actual or imagined interfer- 
ences with the use of new technology or 
processes can lead to explosive situations. 
Emotion at the bargaining table, economic 
reasoning, and immediate and _ long-run 
considerations all play a part in deciding 
the final outcome of such an issue. Most 
people accept the goal of an increasing 
level of living and technological advance as 
desirable, but the worker whose job is 
taken away by a machine is unable to look 
to long-range goals and becomes greatly 
concerned about his immediate livelihood. 
Through his union he may seek to keep 
out the invading machine or new process. 
The employer, on the other hand, moti- 
vated by profit, will be interested in cutting 
costs by introducing new machines and 
new methods of handling products. 

Arbitrators have adopted two lines of 
reasoning when dealing with technological 
featherbedding. The majority of the opin- 
ions (subsequently reviewed) holds that 
management has the right to abolish jobs 
made unnecessary by technological change. 
Arbitrators recognize that portions of the 
collective bargaining agreement—such as 
seniority, past practice and management 
prerogative clauses—do not prevent indus- 
trial changes. These decisions emphasize 
the rights of management and thus, whether 
intentionally or not, have the effect of re- 
quiring joint agreement in the contract 
itself before decisions on technological mat- 
ters can be made with union participation. 
The second group, comprising the minority 
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view, simply alleges that technological 
changes are to be settled by negotiation. 


To illustrate the majority rule: A con- 
troversy arose concerning the introduction 
of a new lasting machine in a shoe factory 
which failed to increase output, whereas 
elsewhere the use of the machine resulted 
in a substantial increase in output. The 
arbitrator logically concluded that the union 
members controlled production “in order to 
keep it at approximately the level of” the 
displaced machine, and constituted union 
resistance to technological change. The 
collective bargaining agreement gave the 
company the “sole right to decide the 
process of manufacture and types of ma- 
chinery and equipment to be used.” In 
addition, the arbitrator argued that on 
economic grounds the employer should 
decide the rate of output on the new ma- 
chine, and factories where the new machine 
was in use could be referred to as a guide. 
Productivity could not be determined by 
experience in this plant because the union’s 
pegging of production had prevented the 
accumulation of experience for a year and 
it had refused to bargain over the issue.“ 
In a matter involving a steel plant, the 
arbitrator ruled that the company had the 
right to abolish jobs made unnecessary by 
technological change and was not prevented 
from doing so by the seniority or local 
practice provisions of the contract.” 


When an agreement of nine to ten year’s 
duration stated that all bending of two- 
inch pipe was to be done by a particular 
job classification, the arbitrator ruled that 
the company was not contractually bound 
when a new bending machine was intro- 
duced.” He argued that the company would 
not bind itself for a long period of time 
unless technological changes were permit- 
ted, even though the union believed that 
the agreement would apply to all machines 
subsequently introduced. Technological 
changes, he noted, are made so frequently 
that one can’t predict changes. 


Representing the minority viewpoint in 
regard to technological change, a case aros¢ 
involving the assignment of drill press 
operators to a new type of machine in an 
aircraft plant. The union claimed that the 
assignment was made out of classification 
that or turret lathe operators 


and lathe 


should have been assigned to the new ma- 
chine, The arbitrator took the position that 
to secure a proper share of benefits for 
union members from technological change, 
the dispute should be settled by negotiation 
and denied the grievance.“ The arbitrator 
did not rely on the management preroga- 
tive clause or the claimed inherent right of 
management to unilaterally make job as- 
signments, This approach emphasizes even 
more than the majority rule that the parties 
are primarily responsible to determine how 
the fruits of technological gain are to be 
distributed. 


Changes 
in Workload 


Arbitrators have not attempted to evaluate 
workload changes solely with an eye toward 
total output, output per man-hour or some 
similar criterion of production. Such an 
approach suggests itself if changes are to 
be judged on the basis of whether or not 
they are featherbedding. Rather, a prag- 
matic approach has been taken—quite in 
keeping with the problem-solving attitude 
found in many collective bargaining rela- 
tionships. Workload changes have been 
evaluated on a case-by-case basis rather 
than by some previously determined standard. 

Where the contract limits the employer's 
right to unilaterally change workloads in 
general terms, these are given specific mean- 
ing by an arbitrator’s decision. In one case 
the employer was forbidden from requiring 
“more than a reasonable day’s work.” * The 
employer rearranged one operation and re- 
duced the operating crew from three to 
two. The arbitrator decided that the em- 
ployees had previously been doing a full 
day’s work, and since no duties had actually 
been eliminated, the contract had been vio- 
lated. In another case the contract allowed 
increases in workload so long as “an im- 
possible, impractical or unhealthful burden” 
was not placed on the employees.” Upon 
examination of the facts, the arbitrator 
found that no such burden had 
posed. In a third case the arbitrator had no 
authority to rule on the size of work crews 
but was authorized to determine health and 
safety questions. He used this authority to 
resolve an alleged health hazard claim re- 


been im- 





44 Associated Shoe Industries of Southeastern 
Massachusetts, 10 LA 535 (1948) (A. Howard 
Myers). 

*% Bethlehem Steel Company, 26 LA 146 (1956) 
(Ralph T. Seward). 

* Linde Air Products Company, 26 LA 212 
(1956) (Joseph Shister). 
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47 McDonnell Aircraft Corporation, 26 LA 48 
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*% San Francisco Bakery Employers 
tion, 23 LA 188 (1954) (Sam Kagel). 

** Hershey Chocolate Corporation, 17 LA 268 
(1951) (R. P. Brecht). 
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sulting from an inadequacy im the size ot a 
work crew.” 
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In cases where the agreement 
limit the right of management 

workloads, arbitrators have nevertheless ex 
amined the actual effect of workload changes 
In determifitg whether changes were to 
be allowed, the tests considered by arbitra- 
tors generally involve reasonableness in the 
light of past Output requirements or a per- 
sonal conception of what constituted a rea 
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“In return for his wages an employee 
should work at a normal and reasonably 
consistent pace which will neither under- 
mine his health nor deprive Management 
of the benefit of his capacities. The de- 
liberate failure of employees to give a fair 
day's work is a breach of discipline subject to 
Management's normal disciplinary powers.” ™ 


Chis statement, however, is as close as 
arbitrators have come to saying that make- 
work practices are to be condemned or that 
amy practice seeking to reduce output is 
necessartly bad 
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vision of the contract forbade unilateral 
changes in working conditions and practices. 
The arbitrator reasoned that the change 
was one of operation and permissible, in- 
directly resulting in a change in working 
conditions. He pointed out that nothing in 
the contract limited the employer’s right to 
change methods of production in the inter- 
est of efficiency and that the reduction in 
crew size did not unduly burden the re- 
maining crew members. Even where a con- 
tract required that color mixers work on 
printing machines while “in operation” on 
production runs or sampling, an arbitrator 
ruled that mixers were not necessary when 
wash-up operations were involved.” There 
was no need for mixers during wash-up, he 
said, and furthermore wash-up was neither 
production or sampling; hence, the union 
demand for the use of mixers during wash- 
up was denied. 


In a somewhat different case where for 
seven years one inspector had been used on 
a film projection machine which threw two 
images from one strand of film, the single 
strand later being split in two, the union 
asked that the use of this machine be 
stopped. The pertinent contract provision, 
which required one inspector for each ma- 
chine having not more than one strand, also 
meant, according to the union, that only 
one image could be thrown where only one 
inspector was employed. The union had 
previously been successful in preventing the 
running of two machines of a different kind 
by one operator, and it claimed that this 
indicated its desire to the present 
operation. The arbitrator rejected this con- 
tention and noted that the union had gone 
along with the situation for seven years so 
that it could hardly object now.” 


oppose 


Although there are cases holding that the 
employer is obliged to keep the same work 
force or is prevented from making unilateral 
changes during the life of the agreement, 
these rulings have sometimes arisen from 
situations where no real technological change 
has taken place; in some instances they 
stem from contract provisions forbidding 
unilateral change in work force size. One 
provision of this kind was a clause provid- 
ing that “no less than three men shall be 
employed in a crew.” The arbitrator ruled 
that the employer could not reduce crew 





58 Thomas Strahan Company, 27 LA 194 (1956) 
(James J. Healy). 

5° Consolidated Film 
(1950) (David L. Cole). 

® Weston Biscuit Company, 21 LA 653 (1953) 
(Sol J. Flink). 

® Branch River Wool Combing Company, 7 
LA 696 (1947) (Maxwell Copelof). 
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size despite his claim that a technological 
change had taken place. There was no 
showing, the arbitrator held, that the pro- 
vision of the contract was predicated on the 
maintenance of a particular volume of work 
or on any other condition.” In another 
situation, the contract stated that an em- 
ployee shall be considered displaced by 
technological change when his job is perma- 
nently abolished because of changes either 
in plant and equipment or in process opera- 
tions.” A pin setter had been transferred 
from the third shift to the second and the 
vacancy left unfilled. The employer was 
compelled to fill.the vacancy, according to 
the arbitrator, on the ground that resigna- 
tion, not technological change, had caused 
the vacancy. In another situation the com- 
pany introduced an improvement in equip- 
ment, and a year later the work force was 
reduced.” Since a year had expired, there 
was no direct relationship between the work 
force reduction and the improvement, There- 
fore, the reduction was out of order. 

These few cases are not indicative that 
arbitrators uphold featherbedding practices, 
because the particular circumstances in each 
case determined the decision. The fact re- 
mains that management has wide latitude 
in determining work reductions and 
that arbitrators have careful to 
protect management prerogatives. 


force 


been very 


Supervisors 

Performing Production Work 
The 

cerned with the conditions under which an 

employer is justified in using supervisory 

personnel for production work. The general 


cases under this heading are con- 


rule, even in the absence .of a specific con- 
tract provision, is that supervisors are barred 
from routine production tasks because work 
would be taken away from members of the 
bargaining unit.“ The many decisions that 
establish the limits to this rule allow super 
visors to perform production tasks that are 
clearly management work. 


Where no specific contract provision cover 
ing the subject existed, management was 
nevertheless told that only under emergency 
conditions could supervisors be used to do 


4 


the work of production employees,” unless 


® Republic Steel Corporation, 27 LA 262 
(1956) (Harry H. Platt) 

* General Tire and Rubber Company, 28 LA 
728 (1957) (W. Howard Mann) 

* Los Angeles Drug Company, 29 LA 38 
(1957) (Orme W. Phelps); Corn Products Re 
fining Company, 20 LA 690 (1953) (Joseph W. 
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sulting from an inadequacy in the size of a‘ 


work crew.” 


In cases where the agreement does not 
limit the right of management to change 
workloads, arbitrators have nevertheless ex- 
amined the actual effect of workload changes. 
In determining whether changes were to 
be allowed, the tests considered by arbitra- 
tors generally involve reasonableness in the 
light of past output requirements or a per- 
sonal conception of what constituted a rea- 
sonable change in workload. Admittedly, 
the use of nonspecific standards must creep 
into an arbitrator’s opinion where the par- 
ties may deliberately agree to vague con- 
tract provisions. For example, an arbitrator 
ruled against the company when it uni- 
laterally stepped up the speed of the assem- 
bly line from 825 to 875 units per day for 
the same take-home pay. Although the 
contract allowed the company to establish 
output standards, past practice had clearly 
set an upper limit of 125 per cent of the 
base rate beyond which bilateral agreement 
was necessary. Since the company had not 
changed the production standard but merely 
speeded up the line so that the 125 per cent 
limit was exceeded, it had violated the limit 
set by past practice." In another case in- 
volving not the setting of an incentive rate 
but the closely allied problem of how many 


newspapers an employer could require to 
be tied into a single bundle, the arbitrator 
ruled that the increase from 50 to 75 was 
not an unreasonable addition to the work- 


load.” Even in a situation where the con- 
tract permitted management to create, modify, 
consolidate or eliminate existing or future 
job classifications and duties to effect con- 
tinuous operations with a minimum number 
of employees, the arbitrator examined the 
effect of an increase in the workload.” In 
this case it was found that the workload had 
not been sufficiently changed to support 
the grievance preferred by the union. 


Even though standards for determining a 
reasonable workload are usually decided in 
light of the particulars of each situation, 
arbitrators have held that such phrases as 
“fair day’s work” and “fair day’s pay” can 
be definite enough to serve as the basis for 
disciplinary action. In a case involving an 
alleged slowdown, the arbitrator ruled that: 


“In return for his wages an employee 
should work at a normal and reasonably 
consistent pace which will neither under- 
mine his health nor deprive Management 
of the benefit of his capacities. The de- 
liberate failure of employees to give a fair 
day’s work is a breach of discipline subject to 
Management’s normal disciplinary powers.” ™ 


This statement, however, is as close as 
arbitrators have come to saying that make- 
work practices are to be condemned or that 
any practice seeking to reduce output is 
necessarily bad. 


Size of Work Force 


In many contracts the management preroga- 
tive clause and other provisions giving man- 
agement the right to reclassify jobs or 
otherwise direct the work force have been 
relied upon to block union attempts to 
slow down or prevent work force changes. 
In a case illustrating that a simple layout 
change can often lead to reduced cost of 
operation, a rearrangement of automatic 
bolt-making machines allowed one man to 
reach the controls and operate two machines 
(the previous arrangement had required one 
operator per machine). Although not chal- 
lenging the right of the company to move 
the machines, the union claimed that the 
resulting reduction in work force was a 
violation of the contract provision requiring 
a continuance of local practices unless 
changes are justified. The arbitrator, how- 
ever, stated that the company had the 
contractual right to reclassify jobs when 
equipment was changed, Thus, a local prac- 
tice had been changed legitimately and the 
reduction in the work force was a manage- 
ment right.” Under a management rights 
clause giving tlie company the right to 
“manage the plant and direct the working 
forces,” the arbitrator ruled that it was 
proper for the employer to change the size 
of the floor crew, as a matter of operating 
policy in accordance with the type and 
gauge of strip steel being produced.” Under 
a similar clause granting the right to direct 
the working force according to his best 
judgment, the employer reduced the size 
of work crews on printing presses and elimi- 
nated a requirement for 100 per cent inspec- 
tion of work by the crews.” Another pro- 





5° Bethlehem Steel Company, 28 LA 651 (1957) 
(Ralph T. Seward). 

" Huffman Manufacturing Company, 17 LA 
293 (1951) (Paul N. Lehoczky). 

52 Hillbro Newspaper Printing Company, 28 
LA 769 (1957) (George H. Hildebrand). 

%3 Ashland Oil Refining Company, 6 LA 774 
(1947) (Jacob J. Blair). 


242 


* Fabet Corporation, 12 LA 1126 (1949) (Saul 
Wallen). 

5 Bethlehem Pacific Coast Steel Corporation, 
18 LA 612 (1952) (Hubert Wyckoff). 

*% Acme Steel Company, 6 LA 764 
(Dudley E. Whiting). 

5* National Container Corporation, 29 LA 
687 (1957) (A. R. Marshall). 


April, 1959 @ Labor Law Journal 


(1947) 





vision of the contract forbade unilateral 
changes in working conditions and practices. 
The arbitrator reasoned that the change 
was one of operation and permissible, in- 
directly resulting in a change in working 
conditions. He pointed out that nothing in 
the contract limited the employer's right to 
change methods of production in the inter- 
est of efficiency and that the reduction in 
crew size did not unduly burden the re- 
maining crew members. Even where a con- 
tract required that color mixers work on 
printing machines while “in operation” on 
production runs or sampling, an arbitrator 
ruled that mixers were not necessary when 
wash-up operations were involved.* There 
was no need for mixers during wash-up, he 
said, and furthermore wash-up was neither 
production or sampling; hence, the union 
demand for the use of mixers during wash- 
up was denied. 


In a somewhat different case where for 
seven years one inspector had been used on 
a film projection machine which threw two 
images from one strand of film, the single 
strand later being split in two, the union 
asked that the use of this machine be 
stopped. The pertinent contract provision, 
which required one inspector for each ma- 
chine having not more than one strand, also 
meant, according to the union, that only 
one image could be thrown where only one 
inspector was employed. The union had 
previously been successful in preventing the 
running of two machines of a different kind 
by one operator, and it claimed that this 
indicated its desire to the present 
operation. The arbitrator rejected this con- 
tention and noted that the union had gone 
along with the situation for seven years so 
that it could hardly object now.” 


( Ip pc se 


Although there are cases holding that the 
employer is obliged to keep the same work 
force or is prevented from making unilateral 
changes during the life of the agreement, 
these rulings have sometimes arisen from 
situations where no real technological change 
has taken place; in some instances they 
stem from contract provisions forbidding 
unilateral change in work force size. One 
provision of this kind was a clause provid- 
ing that “no less than three men shall be 
employed in a crew.” The arbitrator ruled 
that the employer could not reduce crew 
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size despite his claim that a technological 
change had taken place. There was no 
showing, the arbitrator held, that the pro- 
vision of the contract was predicated on the 
maintenance of a particular volume of work 
or on any other condition.” In another 
situation, the contract stated that an em- 
ployee shall be considered displaced by 
technological change when his job is perma- 
nently abolished because of changes either 
in plant and equipment or in process opera- 
tions.” A pin setter had been transferred 
from the third shift to the second and the 
vacancy left unfilled. The employer was 
compelled to fill_the vacancy, according to 
the arbitrator, on the ground that resigna- 
tion, not technological change, had caused 
the vacancy. In another situation the com- 
pany introduced an improvement in equip- 
ment, and a year later the work force was 
reduced.” Since a year had expired, there 
was no direct relationship between the work 
force reduction and the improvement, There- 
fore, the reduction was out of order. 


These few cases are not indicative that 
arbitrators uphold featherbedding practices, 
because the particular circumstances in each 
case determined the decision. The fact re- 
mains that management has wide latitude 
in determining work reductions and 
that arbitrators have careful to 
protect management prerogatives. 


force 
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supervisory 


cases under this heading are con- 
employer is justified in using 
personnel for production work. The general 
rule, even in the absence -of a specific con- 
tract provision, is that supervisors are barred 
from routine production tasks because work 
would be taken away from members of the 
bargaining unit.” The many decisions thi 


establish the limits to this rule allow 


it 
super 


visors to perform production tasks that are 


clearly management work. 
Where no specific contract provision cover 


ing the subject existed, management was 


nevertheless told that only under emergency) 
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the work of production employees,” unless 
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(1957) (Orme W. Phelps); Corn Products Re 
fining Company, 20 LA 690 (1953) (Joseph W 
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a clear history of such assignment was 
apparent.” 


Contract provisions allow arbitrators to 
approve assignment of supervisory per- 
sonnel to production where the purpose is to 
perform nonrecurring operations of an emer- 
gency nature,” to solve production prob- 
lems,” to carry out experimental investiga- 
tions™ or to train production employees,” 
or in special cases, where supported by past 
practice.” 


Transfer of Work 
Outside Bargaining Unit 


Although the decisions follow two sepa- 
rate and opposing lines, one leading arbitra- 
tor concluded that “the great weight of 
authority” forbids a company to assign a 
substantial portion of the duties of a job 
outside the bargaining unit.” This practice, 
if followed slavishly, might be considered 
a featherbedding practice in that it does not 
allow management sufficient flexibility in 
meeting the challenge of new processes and 
techniques. Yet, the reasoning in the major- 
ity of cases stems directly from the provi- 
sions found in collective bargaining agree- 
ments. Its justification is the same as the 
justification for collective bargaining—that 
the employees should have some voice in 


deciding questions which affect their condi- 
tions of employment. Assignment of work 
outside the bargaining unit might have a 
substantial effect on the working conditions 
of bargaining unit members. One arbitrator 
stated: 


“A fairly impressive body of precedent 
decisions have [sic] been issued on the 
question raised It is generally recog- 


nized that a Company is not privileged to 
remove work which belongs to the bargain- 
ing unit and have such work performed by 
non-bargaining unit employees. This basic 
principle is obviously needed to prevent a 
calculated emasculation of the established 
unit. However, it is also recognized that 
there are oftentimes jobs within the bargain- 
ing unit which contain both normal unit- 
type elements as well as elements which are 
associated with nonbargaining [sic] unit 
personnel.” ™ 


Any limitation on the right of the em- 
ployer to transfer work outside the bargain- 
ing unit is often based on contract clauses 
dealing with the bargaining unit, seniority, 
rate and job classifications, recognition and 
management rights. The similiarity in the 
unit, recognition and management rights 
clauses is discernible and “there is high 
carryover value in these decisions.” The 
development of stare decisis is evident. In 
another case, transferring work outside the 
unit was viewed by the arbitrator as an 
attack on job security. The arbitrator re- 
marked: “Job security is an inherent ele- 
ment of the labor contract, a part of its 
very being. If wages are the heart of the 
labor agreement, job security may be con- 
sidered its soul.” An impressive number 
of decisions over the years under a variety 
of circumstances has upheld this point of 
view. Among the cases examined, this point 
was most strongly buttressed by precedent.” 


Arbitrators have permitted a transfer of 
work outside the bargaining unit because an 
employer has the right to reclassify and 
reorganize operations, in the absence of 
capricious and arbitrary action, in the inter- 
est of efficiency.” The following employer 





(Footnote 64 continued) 

Klamon): General Tire and Rubber Company, 
28 LA 728 (1957) (W. Howard Mann); Bethle- 
hem Steel Company, Shipbuilding Division, 14 
LA 159 (1949) (I. Robert Feinberg). 

® Goodyear Decatur Mills, 12 LA 682 (1949) 
(Whitley P. McCoy). 

* Walker Manufacturing Company, 28 LA 288 
(1957) (Bert L. Luskin). 

* North American Aviation, Inc., 16 LA 883 
(1951) (Michael I. Komaroff). 

*% Pan American Airways, Inc., 10 LA 909 
(1948) (Jules J. Justin); American Steel Found- 
ries, 18 LA 716 (1952) (Peter M. Kelliher). 

® North American Aviation, Inc., 16 LA 883 
(1951) (Michael I. Komaroff). 

” Tenney Engineering Company, 16 LA 826 
(1951) (Arthur Lesser, Jr.); International Min- 
erals and Chemicals Corporation, 22 LA 446 
(1954) (Laurence E. Seibel). 

1 Sangamo Electric Company, 27 LA 631 
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LA 504 (1953) (James J. Healy). 

73 23 LA, at p. 510. 
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™% New Britain Machine Company, 8 LA 720 
(1947) (Saul Wallen). 

™ Owl Drug Company, 10 LA 498 (1948) 
(Spencer Pollard); Union Oil, 11 LA 94 (1948) 
(George Cheney); Kay Manufacturing, 13 LA 
545 (1949) (Michael I. Komaroff); Celanese 
Corporation, 14 LA 31 (1950) (Sidney A. Wolff): 
Bridgeport Brass, 15 LA 559 (1950) (Joseph F. 
Donnelly, Mitchell Sviridoff, Warren L. Mot- 
tram): Wheeling Steel, 21 LA 35 (1953) (Mit- 
chell M. Shipman); Miller & Hart, 21 LA 657 
(1953) (Peter M. Kelliher); International Har- 
vester, 24 LA 332 (1955) (David L. Cole): Celo- 
tex, 24 LA 369 (1955) (Charles A. Reynard); 
Bridgeport Brass, 25 LA 151 (1955) (Joseph F. 
Donnelly, Samuel F. Curry, Warren L. Mot- 
tram); Dewey Portland Cement Company, 25 
LA 838 (1956) (Marion Beattly); Baltimore 
Transit Company, 27 LA 620 (1956) (Benjamin 
F. Boyer); Hamm Brewing Company, 28 LA 46 
(1956) (William B. Lockhart); National Lead 
Company, 28 LA 470 (1957) (Raymond S. 
Roberts). 

% Monsanto Chemical Company, 27 LA 736 
(1956) (Raymond S. Roberts). 
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actions illustrate this type of ruling: eliminat- 
ing the classification of “leadwoman,” de- 
moting the incumbents to other jobs, by 
transferring supervisory duties to male super- 
visors outside the unit and distributing the 
remaining functions among lower-rated 
classifications within the unit; transferring 
the lock and key maintenance to plant 
protection employees where the duty was 
a minor part of the duties of the classifica- 
tion from which it was transferred; * laying 
off six timekeepers when data-processing 
work formerly performed manually was 
transferred outside the unit to be done on 
IBM machines;™ and abolishing research 
work within the unit by assigning the re- 
search function to professional employees 
outside the bargaining unit.” 


Obligation to Fill Vacancies 


If management were compelled under 
collective bargaining agreements to keep 
job classifications filled at all times, this 
would be looked upon as a type of make- 
work procedure. One arbitrator, in ruling 
that the employer was not obliged to fill 
a vacant job, stated: “To rule otherwise 
would seem to be inexcusable functional 
featherbedding which the union itself has 
disclaimed any intention to do.”™ In this 
case the ruling was made without a man- 
agement prerogative clause in the contract. 
Another arbitrator used these words in up- 
holding the right of management to deter- 
mine whether or not a vacancy was to be 
filled: 

“The arbitrator must start with the well 
recognized fact that management, under its 
inherent right to operate a plant, is entitled 
to the exclusive determination of whether 
a vacancy exists in a particular classification 
and whether, if one does exist, it should be 
filled.” ™ 


EVALUATION 


(1) Arbitrators consider themselves bound 
by the wishes of the parties as expressed 
in the collective bargaining agreement rather 
than as protectors of the public against what 
might be considered featherbedding prac- 
tices. This is the widely accepted view of 
grievance arbitration as part of the collec- 


tive bargaining process. Indeed, it could 


not be otherwise, for arbitrators are not 
legally authorized to write collective bar- 
gaining contracts or interpret statutes. There- 
fore, laws, it would appear, are necessary 
to end featherbedding in some situations. 


(2) Acting within the limited scope of 
a particular industrial situation, arbitrators 
are not in a position to take into account 
the over-all economic effects of featherbed- 
ding practices. To protect the public, leg- 
islation is necessary. 

(3) However, arbitrators examine very 
carefully the actual effect of changes in 
workload, work force size and technological 
change to determine the actual effect on 
earnings or the burden placed on employees 
in the form of layoff or transfer. This is 
a limited but vital consideration of 
nomic effect. 


eco- 


been very careful 
management 
expressed in management 
and in so doing have 


feather- 


(4) Arbitrators have 
to preserve the functions of 
as commonly 
prerogative clauses, 
more often than not 
bedding practices. 


prevented 


(5) It should be stated that all the fac- 
tors bearing on technological advance and 
restrictions of output have not been ex- 
amined. Patent policy, employer opposition 
to new investment when existing machinery 
has not been used for a sufficiently long 
time and, indeed, the question of whether 
a firm should be allowed to shut down 
when a recession occurs all bear on the 
question of restriction of output. But we 
have determined only that grievance ar- 
bitration has not been used as a device 
to foster make-work practices. 


(6) Although not directly following from 
the examination of arbitration decisions, 
the conditions under which collective bar- 
gaining, including the grievance procedure 
culminating in arbitration, protects the pub- 
lic against featherbedding are suggested. Most 
of the cases examined have been from the 
manufacturing sector of the economy where 
the bargaining strength of the parties— 
although there is variation between indus- 
tries, between geographical areas and with 
the passage of time—is rather well balanced 
compared to other sectors of the economy. 
The continuing nature of the relationship 
between the company and the union allows 
collective bargaining and grievance arbi- 





7 Avon Products, Inc., 26 LA 422 (1956) (Al- 


bert A. Ridge). 
% National Supply Company, 27 LA 332 (1956) 


(Benjamin Aaron). 
7% Van Norman Machine Company, 28 LA 791 


(1957) (Paul Pigors). 
Featherbedding 


% Celotex Corporation, 24 LA 369 (1955) 
(Charles A. Reynard). 

“Union Starch & Refining Company, 15 LA 
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= Great Lakes Pipe Line Company, 25 LA 885 
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tration to reach a well-developed stage. 
In construction, on the other hand, where 
featherbedding is notorious, unions are gen- 
erally in a stronger bargaining position 
vis-a-vis the employer than in manufac- 
turing, and the short duration of most 
construction jobs prevents the establish- 
ment of a well-defined grievance procedure 
of the type found in manufacturing. This 
suggests that in other industries where the 
occurrence of featherbedding is high, there 
will also be a high degree of union strength. 


(7) If employers refuse to agree by con- 
tract to featherbedding demands made by 
union officials, more frequent use could 
be made of the Anti-Racketeering Act to 
check make-work. The United States Su- 
preme Court has ruled that union leaders 
need not benefit personally to be criminally 
responsible under the act. Union leaders 
cannot exert pressure upon employers to 
hire additional help. By inference, man- 
agement can determine the number of work- 
men needed to complete a given task. When 
comparing featherbedding practices to the 
number of cases heard under the Anti- 
Racketeering Act, it appears that manage- 
ment has not taken advantage of a splendid 
opportunity to end make-work. 


Unions are, to some extent, protected 
by the Taft-Hartley Act when measures 
are taken to protect the health of their 
membership. Section 502 sanctions a walk- 
out to protect health and is not considered 
as an economic strike. Although Section 
502 refers to “abnormally dangerous condi- 
tions for work,” which seems to refer to 
physical working conditions, the law prob- 


ably protects the employees against over- 


work, (This means that measures to protect 
health need not be disguised as feather- 
bedding because they are legally protected.) 
Since unions, in many instances, are as 
strong or stronger than the employers with 
whom they bargain, they can, by contract, 
prevent injury to health. Today, most 
employers (certain industries excluded) try 
to prevent injury to the health of their 
employees because of social pressure and 
added costs. 

(8) Section 8(b)(6) of the Taft-Hartley 
Act should be amended so that its termi- 
nology will be similar to the Lea Act. 
Currently, under the Taft-Hartley Act, if 
services are offered or performed although 
not wanted by the employer, the union 
is not responsible for violating Section 
8(b)(6). The Lea Act, on the other hand, 
grants the employer the right to choose 
the number of employees needed. Because 
of Section 502 in the Taft-Hartley Act and 
the current bargaining strength of unions, 
such a solution is fair to the labor move- 
ment. The burden placed upon the NLRB 
by such an amendment would not be over- 
whelming because the employer initially de- 
termines the number of employees needed. 
Furthermore, an employer must bargain in 
good faith with a union over wages, hours 
and working conditions. Seniority, pro- 
motion, layoff, transfer, etc., can effect the 
wages, hours and working conditions of 
employees, so that a union is entitled to 
protect its membership by contract without 
fear of violating the Taft-Hartley Act. 
Tightening Section 8(b)(6) will not unduly 
restrict the union. [The End] 





“Capitalism has improved the stand- 
ard of living of the wage earners to 
an unprecedented extent. The average 
American family enjoys today amenities 
of which, only a hundred years ago, not 
even the richest nabobs dreamed. All 
this well-being is conditioned by the in- 
crease in savings and capital accumulated; 
without these funds that enable business 
to make practical use of scientific and 
technological progress the American 
worker would not produce more and 
better things per hour of work than the 
Asiatic coolies, would not earn more, 
and would, like them, wretchedly live 
on the verge of starvation. All measures 
which—like our income and corporation 
tax system—aim at preventing further 
capital accumulation or even at capital 
decumulation are therefore virtually anti- 








CAPITALISM AND THE COMMON MAN | 


labor and antisocial. The improve- | 
ment of well-being brought about by | 
Capitalism made it possible for the com- 
mon man to save and thus to become a 
Capitalist himself in a modest way. A 
considerable part of the capital working 
in American business is the counterpart 
of the savings of the masses. Millions 
of wage earners own savings deposits, 
bonds, and insurance policies. All these 
claims are payable in dollars and their 
worth depends on the soundness of the 
nation’s money. To preserve the dollar’s 
purchasing power is also from this point 
of view of vital interest to the masses. 
In order to attain this end, it is not 
enough to print upon the banknotes the 
noble maxim, IN Gop We Trust. One 
must adopt an appropriate policy.”— 
Ludwig von Mises. 
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Aspects of Government Regulation 
and Union Responsibility 


By BOYD LEEDOM, Chairman of the NLRB 





This is Mr. Leedom's February 27 speech before the Industrial 
Relations Center Labor Conference at the University of Minne- 


sota, 


in which he discussed the current view that there has 


been a “hardening of attitudes’’ by both management and labor. 
His remarks, unions charge, put the NLRB Chairman in politics. 





FEW MONTHS AGO Arthur J. Gold- 

berg, one of organized labor’s most 
capable lawyers, made a speech which has 
given me a great deal of thought. He re- 
ported what he termed the recent occurrence 
of “a hardening of attitudes’ between man- 
agement and labor. He said in part: 

“But in the recent past I see a hardening 
of attitudes, and retrogression rather than 
progress in understanding. Management is 
tougher, unions are tougher, and the end 
product is not necessarily good for either 
side.” 

Not long afterwards, Professor E. Wight 
Bakke, head of the Yale Labor and Manage- 
ment Center, brought in almost the same 
report. He was quoted as declaring that 
relations between the two seem to be form- 
ing “a pattern of fairly antagonistic foreign 
relations between two separate institutions.” 

A. H. Raskin, writing in the New York 
Times, has said: “Businessmen reproach 
themselves for having sunk into what they 
depict as a state of vassalage to monopolistic 
unions. he collapse of the drive to 
outlaw the union shop in industrial states 
has shattered employers’ hopes that they 
could put the brakes on labor through polit- 
ical action. Moreover, the victory of liberal 
Democrats and Republicans has convinced 
many ranking industrialists that both parties 
are union-dominated. This sense of being 
political orphans in a laboristic society has 
strengthened the movement among major 
employers to find their own salvation by 
forming united fronts to slug it out with 
labor at the bargaining table.” 


Union Responsibility 


Wherever I go I find evidence of increased 
antagonisms. Among union representatives 
I hear echoed Mr. Goldberg’s comment 
Among management representatives I see 
signs of preparation for strong resistance to 
unions in politics and at the bargaining table. 

An excellent record of harmonious indus- 
trial relations during the past six years may 
be coming to an end. Under the moderate 
guidance of Secretary of Labor Mitchell, 
chief architect of the labor policy of the 
Eisenhower Administration, only one fourth 
of one per cent of available work time, ap- 
proximately, was lost in strikes—a remark- 
able record. But the recent rash of shutdowns 
and strikes in the auto industry, in farm 
equipment, the air lines and in newspapers, 
indicates this unusual period of industrial 
peace may be headed for hard going. These 
harder attitudes 


strikes also affirm the new 
which are bad for everybody—for industry, 
for organized labor, for the American con- 
sumer—but more especially this new antag- 
onism is bad for the American worker. It 
is he who gets caught most directly through 
loss of pay when the great squeeze between 
management on one side and union leader- 
ship on the other increasingly slows down 
and sporadically stops the marvelous wheels 
of American industry. 
That organized labor 
share of the blame for this new and deplor- 
able condition is manifest. Of course, man- 
talk about 
management's responsibilities when I talk 
Today I speak to 
this university, 
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cannot escape a 


> 


agement is also to blame. But I 


to management groups. 


a meeting cosponsored by 














the Minnesota AFL-CIO Federation of La- 
bor, the Minneapolis Central Labor Union 
Council and the St. Paul Trades and Labor 
Assembly, and so I deal primarily with the 
responsibilities of organized labor in the 
current industrial situation. 

Some of the things that have happened 
and continue to occur in the labor movement 
and that have contributed to management’s 
determination to get tough, are perfectly 
obvious. Others may be more questionable. 
I want to mention one, in passing, before I 
get to the most obvious cause—that is, the 
revelation by the McClellan Committee of 
widespread corruption in certain segments 
of organized labor and in industry. 


Conduct that possibly bears on manage- 
ment’s hardened attitude is organized labor’s 
indiscriminate use, at times, of its tremen- 
dous power over the economy of our coun- 
try. It is only the very insensitive union 
leader who does not see some possibility 
of further public regulation on the right to 
strike or picket. A contributing factor may 
be the widespread adverse public reaction to 
secondary boycotts, te the recent strategic 
airline strike at the peak of the Christmas 
season and to the recent disputes that 
stopped all the presses of the New York 
City newspapers. 

The American people will not put up with 
Labor Lords any more than they did with 
the Business Barons of another era. And at 
that certain point when the public mind 
decides that the special rights of labor inter- 
fere too much with the general welfare, a 
powerful reaction will set in. It should not 
be inevitable that the pendulum swing too 
far. But when it does, those in whose favor 
it swings ultimately suffer most. 


But the factor emanating from organized 
labor which has certainly created new man- 
agement and public resistance to and suspi- 
cion of unions is the corruption brought to 
light within the labor movement by the Sen- 
ate investigation. This wary attitude is not 
merely a matter of employers taking advan- 
tage of these sordid incidents to embarrass 
the whole union movement, and thereby es- 
cape collective bargaining, although there is 
some of that going on. The impact of these 
revelations upon the public as well as upon 
management unquestionably tends to create 
a climate of distrust and suspicion which 
makes both sides stiffen. After all, the reve- 
lations of bribes and “sweetheart” agree- 
ments and phony unions touch both labor 
and management. 

It is virtually certain that these conditions 
will result in government regulation, and 
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Sharp criticism of Mr. Leedom's 
remarks came from the /. U. D. 
Bulletin, published monthly by the 
Industrial Union Department of the 
AFL-CIO: ‘“‘While the Board was 
originally formed as a nonpartisan 
body to settle labor-management 
disputes under the law, ever since 
Eisenhower appointees gained a 
majority it has become more and 
more pro-management. Until late 
last month, however, no NLRB mem- 
ber engaged in debating the merits 
of proposed labor legislation.”’ 





likely with this session of Congress. The 
Kennedy bill, the Administration bill intro- 
duced by Senator Goldwater and other Re- 
publicans, and the McClellan bill that thus 
far has had little attention, would all require 
strict reporting and accounting of union funds, 
would increase the processes of democracy 
within unions and sharply restrict “boss- 
ism.” That legislation will pass is indicated 
by reason of this area of agreement between 
three well-recognized political groupings within 
the Congress. These groups are the liberal 
Democrats of the North represented by Senator 
Kennedy, the Republicans on the Adminis- 
tration bill and the conservative Democrats 
of the South represented by Senator Mc- 
Clellan. I think all respected labor leaders 
favor generally the kind of regulation I have 
just mentioned. But there are at least a 
couple of flies in the ointment that may 
prevent quick enactment of new legislation. 


The Kennedy bill and the Administration 
bill have provisions euphemistically called 
“sweeteners” for labor. A _ principal one 
would ease the difficulties the building trades 
encounter in the union security provisions of 
Taft-Hartley. Rumblings from responsible 
labor leaders indicate that unless these pro- 
visions are carried along with even the rela- 
tively mild restrictive measures enumerated, 
labor may oppose the legislation. The other 
difficulty lies in the fact that the Adminis- 
tration bill goes beyond the Kennedy bill, 
providing further restrictions in the area of 
secondary boycotts and other forms of pick- 
eting. These provisions seem to be opposed 
by most if not all of organized labor’s 
leadership. 

In the face of revelations of widespread 
abuses, labor was confronted with a decision 
as to responsible action. Should they and 
could they clean their own house? This de- 
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cision was made forthrightly and I think 
with great courage, but lesser effectiveness. 
The AFL-CIO made great efforts to do the 
job by itself, but there are circumscribed 
limits to the federation’s reach, as its officers 
have often noted. Explusions and rivals or- 
ganizing campaigns are about the most ef- 
fective action, and under some circumstances 
these have had little effect. 


A second question of real magnitude now 
confronts the union leaders. Will they use 
their effective political strength, which para- 
doxically was greatly enhanced in the latest 
elections notwithstanding the full revelation 
of labor’s abuses, to prevent enactment of 
regulations that are tough enough really to 
cure existing evils? 

The responsible leaders are in an anoma- 
lous and difficult situation. They fear, and 
no doubt with some just cause, that certain 
elements would pass legislation under the 
guise of controlling admitted evil practices, 
but for the real purpose of using it to un- 
dermine unionism and collective bargaining. 
Therefore labor acquiesces in further regula- 
tion very cautiously. On the other hand, if 
through their political strength they thwart 
congressional action that really reaches the 
current abuses, their own institution might 
fall. For it is quite clear that some gov- 
ernment restraint must be put upon union 
officers and that the labor movement cannot 
cope with its own problem without such 
additional help. The federation has endorsed 
this idea, and so have nearly all the major 
unions. Then comes the question: Is re- 
straint needed on certain kinds of concerted 
activity now protected under the present 
law? That is the decent labor leader’s prob- 
lem. If they decide restraint on such activity 
is not needed, and they are wrong, then cer- 
tain of their own disruptive bodies will con- 
tinue to damage the whole movement through 
ruthless union activity. Only the renegade 
unions take advantage of the loopholes in 
inadequate regulation and they alone stand to 
benefit from it. 

Thus the cancer will be permitted to grow 
through weak legislation, and the healthy 
body of labor will seriously suffer. There 
is no question that prompt action is neces- 
sary in this area of abuse if we are going 
to avoid a longtime damage to collective 
bargaining. But the damage will not be 
forestalled by a statute which does not cure 
the evil. Any worthwhile iegislation must 
strike directly at the cancerous growth, and 
leave unharmed the organism that I deem 
vital to our economy—the legitimate trade 
union functions. The damage to collective 
bargaining will fall heaviest upon the union 


Union Responsibility 


people whose organizations exist primarily 
for the purpose of collective bargaining. Great 
damage to our whole country can result, but 
clearly the heaviest immediate brunt would 
fall upon the people in unions. All of us, but 
especially the unions’ responsible leaders, 
must examine each proposed law carefully 
to be sure it will do the proposed job ade- 
quately, no more and no less. 


I wish to revert now to Arthur Goldberg’s 
reference to hardening attitudes. He pro- 
posed that something be done about it—that 
a labor-management conference be estab- 
lished where, in off-the-record sessions free 
of government interference and away from 
the immediate stakes of gain or loss that 
completely dominate the conferences of the 
bargaining table, good, solid and wise rep- 
resentatives of labor and of management can 
get together periodically to work out their 
respective responsibilities to themselves, to 
each other and to the public. Aspects of his 
proposal received appreciative words from 
the management side—the United States 
Chamber of Commerce—and from govern- 
ment—the Secretary of Labor. I am con- 
vinced that in this kind of approach toward 
improved understanding, rather than through 
government regulation, necessary as the lat- 
ter may be, the best solution of industrial 
problems will be found. 


I have a good friend by the name of Dick 
Halverson, formerly of Hollywood and now 
of Washington, D. C. In the extra time he 
has from his Presbyterian pastorate and a 
Christian ministry that physically reaches 
into all parts of the world, he issues a 
weekly letter throughout the nation which 
is called Perspective. It contains many words 
of wisdom. In one issue of Perspective, Dick 
said this: 

“THERE ARE THREE SIDES TO 
EVERY QUESTION! Not just two sides 
—THREE! Your side—the other fellow’s 
side and the RIGHT SIDE! 

“The only real cure for any problem is 
to discover and apply the right side! 

“This is the crux of the matter. We're not 
really interested in the right side. We’re 
interested in our side. Other fellow’s inter- 
ested in his side. Result: impasse—deadlock.” 
need to 


and labor really 


The secret, of 


Management 
learn this lesson. 
to substitute for the prevailing mutual atti- 
tudes of suspicion and distrust, good will 
and real concern for the other fellow’s wel- 


course, 1S 


fare. The Goldberg plan might provide a 
proper starting place. Seems naive, doesn’t 
it, to suggest to a hard-headed American 
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business magnate that he be motivated by 
a real concern for the welfare of a tough, 
hard-hitting union leader—and vice versa? 
That this does seem so naive to those who 
are the partisans in the great controversy is, 
of course, the cause of the present deterio- 
ration of industrial relations. In an atmos- 
phere of genuine good will and real concern 
for the problems of the other side, there 
would be no limit to America’s productive 
potential and the resulting benefits to busi- 
nessmen, workers and all the rest of us. 
Dick Halverson said this in Perspective: 


“Management has its side—Labor too. 
Each fights to maintain its ‘rights’. DEAD- 
LOCK! Then they begin to whittle—jockey 
—conspire. Finally agreement—but with each 
side giving in as little as possible 
cutting in on the other as much as possible. 

“Both cherish the day they can regain 
what they lost in concessions granted out of 
sheer expediency. 


“Problem’s not solved—actually increased. 
In the long run the conflict is not settled— 
just postponed. Resentments burn quietly 
—deeply—explosively.” 

But I say to you, given a climate of real 
cooperation and attitudes of mutual con- 
cern, the problems are not impossible. They 
can really be solved. 

There is a fable in which, somewhat 
deeply hidden, you will find the point I want 
to make: 

An eagle swooped down in a little com- 
munity nestled in the mountains, snatched 
up a small baby and carried it away to the 
eagle’s nest high on the crags of the moun- 
tainside. First a shepherd, then a mountain 
climber sought to rescue the child; each 
failed. Finally a peasant woman tried and 
brought the baby back to safety. She did 
the impossible through a real concern for 
the baby’s welfare. You see, she was the 


baby’s mother. [The End] 





The twenty-third annual report of the 
National Labor Relations Board for the 
fiscal year which ended June 30, 1958, 
discloses significant changes in both the 
volume and the character of the case- 
load. The total number of cases filed— 
16,748—was unprecedented in the history 
of the Board, as was the number of cases 
closed—14,779. For the first time since 
1941, charges of unfair labor practices 
constituted a majority of all cases filed 
and exceeded the number of petitions 
for collective bargaining elections. 


In the field of unfair labor practice 
cases, the total of 9,260 unfair practice 
charges filed was the greatest in the his- 
tory of the statute and represented an 
increase of 68 per cent over 1957. The 
number of charges filed against either 
employers or unions was also unprece- 
dented. Charges against employers in- 
creased by 66 per cent since 1957 and 
numbered 6,068; those against the labor 
organizations increased by 72 per cent 
and numbered 3,192. For the first time, 
a majority of all charges of unfair labor 
practices was filed by individuals, that is, 
5,410 charges or 58 per cent. More un- 
fair labor practice cases were closed by 
the agency than ever before: An in- 
crease of 42 per cent, compared with 
1957, brought the number to 7,289 cases. 


The General Counsel issued more com- 
plaints in unfair labor practice cases than 





FISCAL YEAR 1958 A HISTORIC ONE, SAYS NLRB 


in any year since 1953. Out of a total 
of 822 cases, 456 were against employers 
and 366 against labor organizations. The 
General Counsel issued 134 petitions for 
injunctive relief, as compared with 100 
in 1957, 

The number of decisions issued by the 
Board in unfair labor practice cases, 605, 
was the highest since fiscal year 1953. 

In the field of representation cases, a 
greater proportion of the elections was 
being conducted only after contested 
hearings and pursuant to Board orders. 
Fewer elections were conducted than in 
the preceding two years: In the 1958 
fiscal year, 4,524 elections were held, as 
compared with 4,888 in 1957 and 5,094 
in 1956. 

Fewer employees were eligible to vote 
in the elections than in any year since 
1948. In 1958 there were 363,672 em- 
ployees who were eligible to vote, as 
compared with 470,926 in 1957 and 476,001 
in 1956. Of those eligible to vote 90 per 
cent cast valid ballots, a higher percent- 
age than in any year in the history of 
government-conducted collective bargaining 
elections. 

Labor organizations lost a greater per- 
centage of the elections than ever before. 
In 1958 they won majority designation 
in 61 per cent of the elections, as com- 
pared with 62 per cent in 1957, 65 per 
cent in 1956 and 68 per cent in 1955. 
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Some Moral Aspects 
of Labor-Management Relations 


By JOSEPH F. FINNEGAN 





Are the material comforts of the “good life’’ to be wrested from the 
economy at the cost of personal standards of honesty? The Director 
of the Federal Mediation and Conciliation Service answered the ques- 
tion in his address at Saint Peter's College, Jersey City, New Jersey, 
on March 15, at which time he received the Rerum Novarum Award. 





HOUSANDS of years ago the Greek 

philosophers debated endlessly the classic 
question of “What is the good life?” and the 
debate continues to the present day, with 
no satisfying, over-all answer emerging. 
Here in America the debate takes place 
within the framework of a rising level of 
physical well-being, never equaled before in 
the history of mankind; but this improve- 
ment in the material comforts of Americans 
has been accompanied by a concomitant 
decline in personal standards of honesty 
and integrity. 

Thoughtful Americans in increasing num- 
bers are asking themselves why the improve- 
ments in the physical welfare of Americans 
and our country’s tremendous advances in 
scientific and industrial technology have 
been paralleled by an astonishing deterio- 
ration in standards of personal conduct. 
One crystal-clear fact seems to stand out 
when we survey some of the uglier aspects 
of our contemporary society, namely, that 
dedication to the improvement of the ma- 
terial welfare of Americans is certainly not, 
for us, a valid answer to that question of 
“What is the good life?” 


I should like to discuss with you some 
thoughts as to how this situation came 
about and suggest to you, what seems to 
me, some necessary groundwork for the 
removal from the labor-management scene 
of such contemporary cancers as gangster- 
ism, use of union dues for private purposes, 
abuse of trust funds and creation of paper 
locals for crooked manipulation of union 
leadership, to say nothing of the vicious 
phenomenon of men who, on the one hand, 


Moral Aspects 





claim to represent labor but, on the other, 
undertake business relationships with the 
very employers with whom they bargain. 

The dismaying picture of corruption in 
labor-management relations is by no means 
one-sided. Always remember that for every 
bribe received on the labor front there was 
a bribe given on the business front, and the 
plea of expediency on the part of the busi- 
nessman has no more moral validity than 
the Fifth Amendment pleas which have so 
freely marked testimony before governmental 
investigative bodies. 

Many years ago when I 
school, a professor asked me if I knew the 
best way to find out what a certain statute 
meant. I started a complicated explanation 
about studying the history of the statute 
and the background against which it was 
enacted, the problems which it attempted 
to solve, etc. He shook his head and said: 
“No, my friend, the best way to learn what 
means is to read it.” 


was in law 


the statute 

I never forgot that advice; and when I 
Rerum No- 
this 


to receive the 
down and 


learned I was 
varum Award, I sat 
great encyclical handed down by Leo XIII 
in 1891, almost 70 years ago. I was richly 
rewarded for so doing, because it is one ot 
the most contemporary pieces of writing 
that one ever wish to read. The 
teachings laid down by Leo XIII are as 
pertinent today as they were in the late 
nineteenth century. He against 
the economic conditions which oppressed 
labor, firmly restated the doctrine of the 
spiritual dignity of the workingman and his 
To assure the fulfillment of 
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natural rights. 

















the workingman’s destiny, he blueprinted a 
social order designed with a single purpose 
—improvement of the spiritual as well as 
the temporal well-being of the individual 
workman. 

Leo pointed out the soul-destroying fal- 
lacy of the then socialist doctrine that 
property should be transferred from the 
individual to the state and administered 
and controlled by the state; he reaffirmed 
the individual’s right to possess private 
property. 

He condemned the evils of long hours of 
work, the immorality of child labor, the 
excesses and avarice of those who accumu- 
lated wealth without regard to the needs 
of their fellow men. He warned that the 
spiritual vacuum which had been created 
by spreading materialistic doctrines of the 
day would, if unchecked, lead to moral 
bankruptcy. 

He enunciated the principle of the natural 
right of workingmen to form into associ- 
ations for their economic, social and spiritual 
benefit—this, mind you, in an age when 
all too often unions were considered, either 
in law or in fact, criminal conspiracies. 


In setting forth the rights of the work- 
ingman, he was not unmindful of the duties 
and responsibilities which flowed from the 
exercise of those rights. Stressing the need 
of cooperation, he stated: 

“Each needs the other completely: neither 
capital can do without labor, nor labor 
without capital.” 

He admonished the workers that they 
must “Perform entirely and conscientiously 
whatever work has been voluntarily and 
equitably agreed upon; not in any way to 
injure the property or harm the person of 
employers.” 

As to the role of the state, the Pontiff 
recognized that, as the custodian of the 
public welfare, the state under certain con- 
ditions had the right—yes, even the duty— 
to intervene when industrial conflict threat- 
ened, but its intervention was to be limited. 
In his own words: 

“. . the principle being this, that the 
law must not undertake more nor go fur- 
ther than is required for the remedy of the 
evil or the removal of the danger.” 

His encyclical was truly a Magna Carta 
for labor and had a profound influence on 
legislation and economic thought in the 
United States and throughout the entire 
world. 

Many of the rights which workingmen 
and their labor organizations possess and 
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No one has power except from the 
people. . . . This is the condition 
of a free people .. . to be able 
to give or to take away by their 
votes whatever they see fit. 
—Cicero 





enjoy today owe their very existence to 


Leo XIII. 


In 1931, on the occasion of the fortieth 
anniversary of the issuance of the Rerum 
Novarum Encyclical, when economic dic- 
tatorship, pseudo-liberalism and communism 
threatened to deprive the workingman of 
his just due and substitute soul-destructive 
materialism for spiritua! values, Pius XI in 
his own encyclical “Quadragesimo Anno,” 
paying tribute to Leo’s great document, 
reaffirmed the dignity of labor, and gave 
new faith and hope to oppressed workers. 


Incidentally, many collective bargaining 
items which are solemnly unveiled by the 
parties at the collective bargaining table 
and labeled “new” are in reality merely 
adaptations of principles set forth in the 
encyclicals of Popes Leo and Pius. 


For example, in the past few years much 
has been said about the “ability to pay” 
doctrine. Let me just quote again from 
Pius’ writing about this problem more than 
a quarter of a century ago: 


“The condition of any particular business 
and of its owners must also come into 
question in setting the scale of wages; for 
it is unjust to demand wages so high that 
an employer cannot pay them without ruin, 
and without consequent distress amongst 
the working people themselves. If the busi- 
ness makes smaller profit on account of 
bad management, want of enterprise, or out 
of date methods, this is not a just reason 
for reducing the workingmen’s wages.” 

Again, we hear today of union pension, 
health and welfare programs as if they were 
recent additions to the labor-management 
relations horizon. Yet, Leo, speaking almost 
70 years ago of labor organizations, stated: 


“Among the purposes of a society should 
be... to create a fund from which mem- 
bers may be helped in their necessities, not 
only in case of accident, but also in sick- 
ness, old age and misfortune.” 

Trade unions did not just happen, nor are 
they accidental facets of our economic so- 
ciety. They were an inevitable result of 
various pressures, needs and desires, only 
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one of which was to secure for workers 


“good wages.” 


An equally important reason why trade 
unions came into being was because they 
supplied a means whereby the worker through 
the medium of an association made up of, 
and led by, workers like himself could 
achieve what seemed to him the “good life.” 
The union represented to the worker not 
only a means for improving his economic 
status but a means whereby he achieved a 
sense of solidarity with his fellow workers. 
It gave him a sense of participation in an 
over-all effort to better not only his own 
lot but that of his fellow workers. 


Trade unionism to the worker represented 
a means whereby he could recapture his 
dignity, as an individual and as a man, both 
of which had beer snatched from him with 
the advent of the Industrial Revolution. It 
gave to the worker a sense of security and 
freedom which he had never felt as an 
individual worker subject to the decision 
of “The Boss”—be the latter benevolent 
or despotic. 


The question naturally occurs as to why, 
if trade unionism had such a powerful ap- 
peal for workers as a means of achieving 
“the good life,” are we confronted presently 
with the spectacle of a venture, so noble 
in original purpose, contaminated by forces 
and elements, some of which I mentioned 
earlier, which are not only antimoral but 
also antisocial. 


I submit that at least a partial explanation 
is the fact that labor and management lead- 
ers and the workers themselves have lost 
sight of the fact that under our Judaeo- 
Christian philosophy of life, the importance 
in real value of all instrumentalities—be 
they identified with labor, management or 
government—must be measured in terms of 
the extent to which they contribute to the 
moral and mental improvement of the indi- 
vidual and his way of life, not merely im- 
provement of his material welfare. 

I further submit that the removal of 
corruption on the labor-management scene 
is not simply a matter of passing new legis- 


lation. Laws can be passed to punish and 
deter, but you cannot legislate morality. 
There has been a lot of talk about the 


necessity for passing legislation to cope 
with corruption in the labor-management 
field, just as in past years regulatory legis- 
lation was needed to cope with problems 
arising out of corruption and abuse in such 
fields of business as banking, issuance of 
securities, operation of stock exchanges, 
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public utilities, insurance and the general 
area of commerce. 


It is not my intention to comment on 
the merit, or lack of merit, of some of the 
proposals which have been advanced with 
respect to the field of labor relations. While 
not denying that remedial legislation of 
some sort may be needed, it seems to me 
that approaching the question of the basic 
ills that beset the field of labor-manage- 
ment relations solely on the basis of some 
new, magical legislation is somewhat wide 
of the mark. There are plenty of laws on 
the books right now dealing with the wide 
assortment of crimes which have been 
splattered about in the testimony developed 
before government investigative bodies. Suc- 
cessful prosecutions, however, have been 
relatively few; and it is passing strange— 
but nevertheless the fact—that there does 
not seem to be anything resembling an 
over-all ground swell of rebellion or revolt 
developing from the rank and file workers. 
Apathy, cynicism, lethargy and an attitude 
of “So, What!” have been more typical re- 
actions of workers as a whole than a burn- 
ing sense of resentment at those who have 
exploited and betrayed them. 


I recognize that big unions are necessary 
to successfully negotiate with big corpo- 
rations, particularly as we observe the con- 
tinuing trend towards pattern bargaining. 
The fact remains, however, that the indi- 
vidual worker finds himself blocked off 
more and more by remoteness and imper- 
sonality on the part of the Big Union and 
the Big Company. The result in many cases 
is that, for the individual worker, the union 
has lost the value and attraction which it 
had in making him a meaningful part of a 
group effort where his voice and _ partici- 
pation meant something. 


It seems to me that, until there is some 
kind of a moral renaissance whereby labor 
and business leaders are reoriented to the 
viewpoint that moral values have an honest- 
to-God place in sound collective bargaining 
and recognize the necessity for treating the 
worker as an individual and not a robot, the 
smog of apathy and cynicism which hangs 
over important segments of the labor-man- 
agement movement will not be dissipated. 


The job of a union leader should be re- 
garded as a vocation, not just a means for 
buying groceries. By the very nature of 
his job, the union leader is a man with a 
mission to bring wider justice to society 
and to create more and better opportunities 
for the improvement and development of 
members. He is not only an 
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his union 





organizer and bargainer, he is also the 


guardian of a trust. 

The correlative obligation of the manage- 
ment representative to bargain with a full 
consciousness of the moral obligations at- 
taching to the discharge of his responsi- 
bility is at least as important as that of 
the union leader. Good faith is a two-way 
street; and when businessmen connive with 
crooked labor representatives and resort to 
the expedient of bribery instead of upright 
bargaining to get a good contract, they are 
doing something which is not only wrong 
from a moral viewpoint, but doing some- 
thing “dumb” from a bargaining viewpoint. 
Blackmailers never quit, and “sweetheart” 
contracts have a habit of turning into real 
headaches. When business leaders stand up 
on their hind legs and make it unprofitable 
for gangsters and crooks to operate in the 
field of labor relations, a giant step will 
have been taken in backing up the attempts 
of honest labor leaders to put collective 
bargaining on an economic basis instead of 
a “shake down” basis. 

The spectacle of declining moral stand- 
ards in the field of labor relations, coupled 
with the vast improvement in the workers’ 
material welfare, presents a danger which 
calls for a moral renaissance by all partici- 





pants in the labor-management scene. This 
re-evaluation must include a recognition that, 
unlike the Godless communist philosophy 
which treats the workman as merely an 
educated: animal whose function is to serve 
the state, there must be a return to the 
principles laid down by Leo XIII which 
affirm the dignity of the individual worker, 
based on the fact that he is a creature of 
God possessed of an immortal soul. 


I submit to you that unless we Americans 
equate moral values as being superior to 
material values, there is real danger that 
the rising tide of communism, which has 
engulfed a major portion of the world’s 
population, will undermine the foundations 
of our American democratic society. That 
honest trade unionism is not a menace to 
our American way of life is evidenced by 
the fact that the great expansion of our 
country’s economy has witnessed an equally 
great expansion of the trade union move- 
ment. The continued growth of our coun- 
try’s economy and of trade unionism is 
entirely compatible so long as leaders of 
labor and business recognize by their deeds 
—not their words—that the rights and dig- 
nity of the individual American worker are 
more important than any material thing in 


the world. [The End] 





A gross receipts tax will apply to all 
labor unions in the State of Texas if a 
bill recently introduced to the state legis- 
lature becomes law. The tax will be 
graduated at the rate of 2 per cent of 
gross receipts between $5,000 and $50,000, 
and 3 per cent on gross receipts above 
$50,000. 

“Gross receipts” means all of a union’s 
fees, dues, fines and assessments, as well 
as any income from buying and selling 
property or any other business income. 
The small labor unions whose receipts 
are less than $5,000 are exempt, and the 
large international unions will have to 
make an apportionment of gross receipts 
from within and without the state. 

Enforcement and the issuance of rules 
and regulations and the powers of in- 
vestigation are given to the office of 
Comptroller of Public Accounts. 

A labor organization is defined: “ ‘Labor 
Organization’ shall mean every associa- 





TEXAS SEEKS TO TAX UNIONS 


tion, group, union, lodge, local, branch 
or subordinate organization of any union 
of working men and/or women, incor- 
porated or unincorporated, organized and 
existing for the purpose of protecting 
themselves, and improving their working 
conditions, wages, or employment rela- 
tionships in any manner, but shall not 
include associations or organizations not 
commonly regarded as labor unions.” 

A union’s activities are defined: “ ‘Car- 
rying on activities’ includes every act, 
power or privilege exercised or enjoyed 
in this State as an incident to, or by virtue 
of, the powers and privileges acquired by 
the nature of the labor organization.” 





Tax laws apply to “ ‘Sources within 
this State’ includes tangible or intangible 
property located or having a situs in this 
State, and any activities carried on in 
this State, regardless of whether carried 
on in intrastate, interstate, or foreign 
commerce.” 
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The NLRB and the General Counsel 


Revisited 


By ERNEST J. WHITE 





Recalling some of the differences between the NLRB and the General 
Counsel, the author makes specific recommendations to avoid such 


differences and to open up areas of cooperation. 


His proposals are 


based primarily on a recent survey he made for this article, which 
Mr. White prepared in conjunction with his graduate studies in law. 





“And choosing able men out of all Israel, he 
[Moses] appointed them rulers of the people, 
rulers over thousands, and over hundreds, and 
over fifties, and over tens. 

“And they judged the people at all times: 
and whatsoever was of greater difficulty they 
referred to him, and they judged the easier 
cases only.” (Exodus 18: 25-26.) 


HROUGH the good offices of Boyd S. 
Leedom, Chairman of the National Labor 
Relations Board, the writer spent a tour 
interviewing personnel at the agency's head- 
quarters in Washington, D. C. The purpose 
of this tour was to re-examine the statutory 


and operational relationship between the 
Board and the General Counsel. 
The Biblical quotation above reflects a 


basic administrative principle used by Moses 
as the leader of the children of Israel. This 
principle is used today by the National 
Labor Relations Washington, 
D. C., with its regional and subregional of- 


3oard in 


fices strategically located throughout the 
United States. However, this basic and 


ancient principle is dichotomized when “hard 
causes” are referred from the regional of- 
fices to the agency in Washington, D. C.’ 
At this point, the agency is not usually 
referred to in Biblical terms by a declining 


minority. 


Under the Labor Management Relations 
Act of 1947.7 commonly called the Taft- 
Hartley Act and hereinafter referred to as 
the act, the General Counsel was made 
independent of the Board. To recapitulate 
however, it must be borne in mind that dur- 
ing the first 12 years the original three-man 
Board was functioning under the Wagner 
Act (1935-1947), a great deal of criticism 
was voiced because of the considerable de- 
lay intervening between the filing of the 
complaint and the delivery of the final ad- 
ministrative determination.’ Further, there 
is no doubt that this separationist movement 
was given impetus by the passage of the 
Administrative Procedure Act in 1946.4 As 
a result, there was considerable agitation to 
secure a separation of the quasi-judicial and 
the prosecution functions of the Board 
This arose principally from a strong desir« 
to secure greater reporting efficiency and 
to reduce collusive techniques in the solu 
tion of labor-management problems.® 

Thus, the 
General Counsel was consistent 
cratic techniques of the twentieth century, 
the highly commendable Hoover Commis- 
sion notwithstanding. Rather than attempt 
to solve the problem within the responsible 
agency created by Congress, the modern 
trend is to establish a new unit, department 
or agency to handle the problem. The net 
result is usually the creation of new prob- 


independent 
with bureau- 


creation of an 








1 Appeals on representation cases are made 
to the Board, whereas appeals on unfair labor 
practice cases are made to the General Counsel. 

2 Pub. L. 101, 80th Cong., 1st Sess., 61 Stat. 
136, 29 USC. 

3’ Madden, ‘‘The National Labor Relations Act 
and Its Administration,’’ 18 Tennessee Law Fe- 


NLRB and the General Counsel 


view 126, 129 (1943): Schulman, ‘Reforming 
Procedures of the N. L. R. B.,"’ 10 George 
Washington Law Review 1, 6 (1941): and Note 
28 Georgetown Law Journal (1940). 
* 60 Stat. 237 (1946), 5 USC, Sec. 1001 (1946) 
5H. Rept. 245, 80th Cong., Ist Sess. (1947) 
p. DB. 
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The author is a member of the District of 
Columbia and Virginia bars. At present he 
is serving as a Judge Advocate in the 
United States Air Force. The views ex- 


pressed are the opinions of the author and 
do not purport to reflect those of the United 
States Air Force or any other agency or de- 
partment of the United States Government. 





lems with far greater ramifications which 
tend to complicate rather than facilitate 
eventual solution.* Admiral Hyman G, Rick- 
over in an appearance before the Senate 
Armed Services Committee was quoted, in 
the Washington Sunday Star of January 12, 
1958, as saying: “The easiest thing to do in 
Washington when something goes wrong is 
to reorganize and from what I have seen in 
many years all that usually gets reorgan- 
ized are the telephone numbers.” 

However, despite the above bureaucratic 
technique, this writer very seriously ques- 
tions the degree of independence which has 
been attributed to the General Counsel when 
compared to the members of the Board as 
administrators of the agency. 

The writer submits that the following 
analysis is novel.” Therefore, the reader 
must, of necessity, be both judge and jury 
of the facts and the reasonableness of the 
arguments presented. 

In essence, the author believes that the 
root of the problem stemmed initially from 
an erroneous interpretation of the act it- 
self. This erroneous interpretation was 
made possible because of the undue em- 
phasis placed on the independence of the 


General Counsel in Congressional hearings 
and debates prior to the passage of the act; 
President Truman’s veto message to a hos- 
tile Republican-controlled Congress;* the 
literal interpretation of the act by the Gen- 
eral Counsel appointed initially under the 
new act;° and subsequent acceptance of this 
erroneous interpretation by the initial Board” 
and each subsequent Board.” 

This undue emphasis clouded the real 
organizational structure of the Board and 
thus vested the General Counsel with far 
greater authority and independence than 
was originally contemplated. The Thirteenth 
Annual Report of the NLRB for the Fiscal 
Year Ending June 30, 1948 stated that “allo- 
cation of functions between the Board and 
the Office of the General Counsel was one 
of the most important matters concluded 
before the effective date of the amendment. 
The law itself did not divide the agency into 
two separate organizations. On the contrary, 
Congress had rejected legislation which 
would have had that effect.” (Italics supplied.) 

Section 3(a) of the act states: “The Na- 
tional Labor Relations Board (hereinafter 
called the ‘Board’) created by this Act prior 
to its amendment by the Labor Management 





*It is encouraging to note that the present 
Chairman of the NLRB concurs with the author 
in principle and specifically in relation to the 
proposed (Hoover Commission) Administrative 
Court to replace the Board. See address by 
Boyd Leedom before the Administrative Law 
Section, District of Columbia Bar Association, 
Mayflower Hotel, December 3, 1957. 

7A diligent search of legal periodicals and 
personal interviews at the agency produced lit- 
tle evidence to support the arguments pre- 
sented. But see Thirteenth Annual Report of 
the NLRB for the Fiscal Year Ending June 
30, 1948, p. 1. 

8’ Legislative History, Labor Management Re- 
lations Act (1947), Vol. 1, pp. 915-992, Presi- 
dent Truman's veto message dated June 20, 
1947. The act was passed by a vote of 331 to 
83 with 15 abstaining. 
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* Robert N. Denham, General Counsel during 
the most difficult conversion period from Wag- 
ner to Taft-Hartley (1947-1948). 

” Hearings, Committee on Labor and Educa- 
tion, on §S. 249, 81st Cong., 1st Sess., pp. 
2803-2807; memorandum filed February 22, 1949, 
by former NLRB Chairman, Paul Herzog, as 
part of the Congressional Record: ‘‘There 
have been frequent differences between the 
Board and the General Counsel on the Statutory 
interpretation of the Act, and in fact skirmishes 
bordering on altercations between them have 
occurred on numerous occasions.”’ 

1113 Federal Register 654 (February 13, 1948) ; 
15 Federal Register 1088 (February 28, 1950); 
15 Federal Register 5133 (August 8, 1950): 
15 Federal Register 6460 (September 22, 1950): 
15 Federal Register 6924 (October 14, 1950): 
19 Federal Register 8830 (December 23, 1954); 
and 20 Federal Register 2175 (April 6, 1955). 
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Relations Act, 1947, is hereby continued as 
an agency of the United States, except that 
the Board shall consist of five instead of 
three members .” (Italics supplied.) 

Thus, the term “Board” has two mean- 
ings, that is, a specialized meaning as well 
as a general meaning.” Its specialized mean- 
ing refers to the Board in its quasi-judicial 
function and its general meaning refers to 
its function as administrators of the agency. 
In its specialized meaning, the investigating 
and prosecuting functions are definitely 
dichotomized when compared to the quasi- 
judicial functions of the Board. However, 
in its general meaning, the Board members 
are definitely administrators of the agency. 
It is in this latter area, the author feels, that 
the Board has not exercised its grant of 
authority given by Congress when dealing 
with the General Counsel. The writer be- 
lieves that the lack of leadership demon- 
strated by each Board was not one of 
deliberate omission, but rather an accept- 
ance of the popularly advanced fiction and 
misconception of the degree of independence 
attributed to the General Counsel. 

When reviewing the legislative history of 
the act, it is not too difficult to rationalize 
the acceptance of this misconception. 


President Truman added strength to this 
misconception in his veto message when he 


said: 

“The bill would erect an unworkable ad- 
ministrative structure for carrying out the 
National Labor Relations Act. The bill 
would establish in effect, an independent 
general counsel and an independent board. 
3ut it would place with the Board full re- 
sponsibility for investigating and deter- 
mining election cases—over 70 percent of 
the present case load—and at the same time 
remove from the Board the authority to di- 
rect and control the personnel engaged in 
carrying out this responsibility.” 

Here, the President was referring to the 
Board only in its specialized meaning with 
reference to its functions concerning elec- 
tion cases, and failed to infer the general 
meaning of the Board regarding the direc- 
tion and control of the personnel engaged 
in executing this responsibility. Moreover, 
the Board, as administrators of the act, has 
the ultimate over-all responsibility, directly 
from Congress, in both instances. 

The President added more political fuel 
to the fire when he continued: 

“It would invite conflict between the Na- 
tional Labor Relations Board and its Gen- 


eral Counsel, since the General Counsel 
would decide, without any right of appeal 
by the employers and employees, whether 
chaiges were to be heard by the Board, and 
whether orders of the Board were to be 
referred to the court for enforcement. By 
virtue of this unlimited authority, a single 
administrative official might usurp the Board’s 
responsibility for establishing policy under 
the Act.” 

A review of the unfair labor practice 
charges appealed to the General Counsel 
after dismissal by the regional director re- 
vealed the following statistical data: 
Approximate 
Percentages 


89% 


Reason for Dismissal 

(1) Lack of merit or evidence 

(2) Board’s jurisdictional standards 
a bar 

(3) Statute of limitations (10(b)) 

(4) Noncompliance with the filing 
requirements of 9(f), (g) and 
(h) 

(5) Lack of cooperation on charging 
party 

Anyone acquainted with the provisions 

of the act can easily deduce that the Gen- 

eral Counsel’s staff in Washington would 

find little, if any, difficulty in sustaining the 

regional director in (2) to (5), above. How- 

ever, in (1) the charges are reviewed in 

greater detail by the General Counsel's staff 

The statistical distribution is as follows: 

Approximate 

Percentages 


39% 


Reason for Dismissal 

(1) Obviously no merit 
(2) Complaint is issued 8% 
(3) Marginal cases* 42% 


Total 89% 


* These cases receive an ‘‘agenda type’’ re- 
view by several attorneys under the General 
Counsel. As a general rule, approximately 5 
per cent are returned to the regional office for 
further investigation and the remainder are 
dismissed. 

These facts definitely disprove President 
lruman’s allegations and, furthermore, serve 
notice to all on the fallacy of using the 
Chief Executive’s interpretation of the act 
as a basis for operational interpretation of 
statutes. This fact increasingly 
persuasive when considering the atmosphere 
of the period, that is, a Republican-sponsored 
bill in an extremely emotional and volatile 
area—labor law; a Republican-controlled 
Congress; and the probable advice to the 
President from his advisors that his veto 
message had to contain a deal of 
popular sentimental appeal coupled with his 


becomes 


great 





® Report cited at footnote 7, at p. 1. 
NLRB and the General Counsel 
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“give ’em hell” tactics to encourage voters 
to change the inevitable result, passage over 
his veto. His veto message was not an 
objective analysis for subsequent judicial 
interpretation but an analysis to achieve 
defeat of the act through popular appeal. 
This veto message was a classic example of 
partisan politics in an area where bipartisan- 
ship should prevail. 
The President’s message continued: 


“It would strait-jacket the National La- 
bor Relations Board’s operation by a series 
of special restrictions unknown to any other 
quasi-judicial agency.” 

Can these words be considered as fact, 
fiction, or partisan politics? This can best 
be answered with reference to an address 
given by a former General Counsel, when 
he stated: 

“Perhaps one of the significant develop- 
ments in the labor relations field is that the 
Board’s role becomes more and more limited 
as the principles of collective bargaining 
become more and more established. Twenty 
years ago when the Board was conceived, 
the national concern was focused on the 
union’s struggle to organize employees. You 
will recall that in 1937, almost 60 percent of 
all strikes involved demands for recognition. 
The comparable figure for 1955 is 14 per- 
cent. Labor struck 2,728 times for recog- 


nition in 1937, whereas, in 1955 it struck 
only 595 times for this purpose. These 1937 
strikes cost one million, two hundred thou- 
sand men 24 million days of work, whereas, 
the comparable 1955 figure is 46,000 men 
and about one million days of work.” * 

one in 


This is a reduction of 24 to 
18 years for a cost of less than $10 million 
per year to the taxpayers for the annual 
budget of the Board. 

With these facts and figures, the author 
would like to see many other federal ad- 
ministrative agencies placed in “strait jackets” 
as advanced by the Administration. 

Despite the above allegations, the Board 
has, in the main, acquired a high degree of 
national respect as a mature, specialized, 
administrative agency dealing with highly 
volatile labor problems. This is not to sug- 





If a union member believes nothing 
but what he reads in COPE, and a 
businessman believes nothing but 
what he reads in the NAM News- 
letter—then truly we have the blind 
bargaining with the blind. 

—James P. Mitchell 





gest that all litigants, attorneys or law pro- 
fessors concur with every decision, but it 
must be conceded that decisions are a re- 
sult of dedicated, impartial and educated 
deliberations. 

Representative Gerald W. Landis of In- 
diana reflected an objective prediction, which 
the Board achieved, when he said: 

“These proposals [referring to the Taft- 
Hartley Act] are not perfect but they will 
long way toward reducing future 

Legislation is not the complete 


Much will depend upon the ad- 
14 


go a 
strikes. 
answer. 
ministration of labor laws. 
Prior to the administration of any law, 
the agency so charged by Congress with 
its implementation must, of necessity, in- 
terpret the statute. Anyone reading the act 
could interpret it to be as broad as the 
Congressional power resulting from the 
commerce clause” as interpreted by numer- 
ous decisions of the Supreme Court.” Robert 
N. Denham, the first General Counsel under 
the act, no doubt taking his cue from the 
legislative hearings and President Truman’s 
veto message, attempted to interpret the act 
literally. In one address he stated that his 
powers “are broad and absolute and _ his 
authority final to an outstanding degree 
seldom accorded a single officer in a peace 
time agency.” One fact has been clearly 
demonstrated during the first ten years of 
the labor litigation under the act, and that 
is that one cannot interpret the act literally 
nor as broadly as the apparent Congressional 
grant to the agency. Assume for the sake 
of argument, if you will, that the Board, in 
exercising its quasi-judicial function, adopted 
a literal interpretation. Consider Section 
8(c) of the act, which reads as follows: 





18 Address by former NLRB General Counsel 
Theophil C. Kammholz, before the 1956 Con- 
ference on Labor Relations and Arbitration, 
Institute of Industria! Relations, University 
of California, Berkeley, California. 

™4 Work cited at footnote 8, at pp. 904-905. 

% United States Constitution, Art. 1, Sec. 
8, Cl. 3. 

1% Swift &d Company v. U. S., 196 U. S. 375, 
398-399 (1905); Dahnke-Walker Milling Com- 
pany v. Bondurant, 257 U. S. 282, 290-291 (1921); 
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Stafford v. Wallace, 258 U. S. 495 (1922): 
Federal Trade Commission v. Pacific Paper 
Trade Association, 273 U. S. 52, 64-65 (1927); 
Associated Press v. U. 8., 326 U. S. 1 (1945), 
where the Court held that the gathering of 
news by a press association and its transmis- 
sion to client newspapers was termed ‘‘inter- 
state commerce.”’ 

oa address, Cleveland, Ohio, September 23, 
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“The expressing of any views, argument, 
or opinion, or the dissemination thereof, 
whether in written, printed, graphic, or 
visual form, shall not constitute or be evi- 
dence of an unfair labor practice under any 
of the provisions of this Act, if such ex- 
pression contains no threat of reprisal or 
force or promise of benefit.” 

Strain if you will, but oral or vocal ex- 
pression is not included. It is not too diffi- 
cult to visualize the chaotic result in labor 
relations if employers were permitted to 
mount the speaker’s rostrum and _ voice 
threats of reprisal or force or promises of 
a benefit. Fortunately, the Board held 
otherwise very shortly after the act’s passage.” 

Conceded, the alleged independence of the 
General Counsel did initially create an at- 
mosphere of discord as predicted by the 
Administration. Paul M. Herzog, Chair- 
man of the Board at that time, attributed 
the resulting evil to the split of authority 
created by Section 3(d) of the act.” Per- 
sonal opinions of employees of that period 
in retrospect now stress, for the most part, 
the personality differences of the two au- 
thorities. The end result was an acceptance 
of the erroneous interpretation of the act. 
The author contends that it was incumbent 
upon the Chairman, together with the other 
Board members, to place their interpretation 
of the act in the forefront and not to accept 
a subordinate official’s view. When the 
“Seed of doubt” of “Denham’s interpreta- 
tion” along with the undue historical em- 
phasis on the General Counsel’s independence 
found fertile ground, the initial Chairman’s 
position was placed on the defensive. Senti- 
mental arguments replaced objective reason- 
ing, Which has continued for the most part 
to this day. (More on this issue subse- 
quently.) 

When considering an objective analysis 
of the act, the reader should bear in mind 
the Declaration of Policy in Section 1(b) of 
the act and Section 1, “Findings and Poli- 
cies.” * 

Section 3(a) of the act, among other 
things, reads as follows: “Any member of 
the Board may be removed by the Presi- 
dent, upon notice and hearing, for neglect 
of duty or malfeasance in office, but for no 

18 Fontaine Converting Works, Inc., T7 NLRB 
1386 (1948); Goldblatt Brothers, Inc., 77 NLRB 
1262 (1948): West Ohio Gas Company, 76 NLRB 
179 (1948): The Bailey Company, 75 NLRB 
941 (1948): Reeves-Ely Laboratories, Inc., 76 
NLRB 728 (1948). 

” See footnote i0. 

*° Sec. 101, National Labor Relations 
amended. 
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other cause.” No such wording is attached 
to the General Counsel in Section 3(d) or 
elsewhere in the act. Immediately, one 
finds that both the Board members and the 
General Counsel are appointed by the Presi- 
dent, by and with the advice and consent of 
the Senate. But the latter’s position is less 
tenable because he is subject to removal by 
the President at his discretion. The United 
States Supreme Court has been rather con- 
sistent on this point. In two early cases 
the Court held that, in the absence of spe- 
cific legislative provision to the contrary, 
the President may remove at his discretion 
an inferior officer whose term is limited by 
statute“ or one appointed by and with the 
advice and consent of the Senate.” Again 
in 1940, the President was sustained in re 
moving Dr. E. A. Morgan from the chair- 
manship of the TVA for refusal to produce 
evidence in substantiation of charges which 
he had leveled at his fellow directors. The 
court stated that although no such cause of 
removal by the President is stated in the 
act creating the TVA, the President’s ac- 
tion, being reasonably required to promote 
the smooth functioning of the TVA, was 
within his duty to “take care that the laws 
be faithfully executed.” 

One author specifically referred to this 
problem when he wrote: 

“It is an accepted fact that legislatures 
that the Board and _ the 
would manifest a 


General 


he yped 


Counsel high degree of 


cooperation in the administration of the 
Act. In the event the two authorities could 
not function the 


the presidential removal and appointment 


harmoniously, power of 


could be resorted to as a means of settling 
any prolonged personality dispute.” * 
Operationally, in many instances, the eff 
ciency of Board action (quasi-judicial) ce 
pends directly upon the essential cooperation 
of the General Counsel, for example, the 
Board rule that only strikers 


Ww ho have a 


right to their jobs are entitled to vote 


i 
representation cases under Section 9(c)(3) 


of the act. However, it is within the Gen 
eral Counsel’s statutory prerogative to de 
termine administratively whether particulat 


strikers have this right. Inaction on the 


General Counsel's deprive the 

21 Parsons v. U. 8., 167 U. S. 324 (1897). 

22 Shurtleff v. U. S., 189 U. S. 311 (1903) 

*3 Morgan v, TVA, 28 F. Supp. 732 (1939), cert 
den., 312 U. S. 701. 

* Davis, ‘‘Separation of Functions in Admin 
istrative Agencies,’’ 61 Harvard Law Revieu 
389, 417 (1948). 


part may 








worker of a privilege which the act in- 
tended him to have.” In addition, extra 
litigation has been fomented during the ini- 
tial conversion period of 1947-1948 by this 
contest for authority between the Board 
and the Gereral Counsel. An example is 
the Perry Norvell case,” in which, contrary to 
the Board’s position, the General Counsel 
asserted that a strike could constitute an 
unfair labor practice, though this and other 
contentions could be promptly overruled by 
the Board. Thus, any attempt by the Gen- 
eral Counsel to exert his (erroneous) pre- 
rogatives meant extra cases for the Board’s 
consideration. The General Counsel not 
only violated the basic policy provisions of 
the act, but ran a course contrary to the 
express interpretation of the late Senator 
Taft, coauthor of the act.” 

It must be remembered, however, that 
the above incidents have not occurred, to 
the author’s knowledge, subsequent to Mr. 
Denham’s resignation. In view of this 
popularly accepted but erroneous interpreta- 
tion of the act coupled with the Board’s 
public devotion to duty and firm determina- 
tion to efficiently effectuate the policies of 
the act, each General Counsel appointed 
subsequent to Mr. Denham has enjoyed a 
Presidential appointment in a state of sus- 
pended animation. Being so appointed and 
acting under erroneous statutory interpreta- 
tion, he is not responsible to the electorate; 
he does not report to the President like 
many Presidential appointees; nor does he 
have to report to the Senate who approves 
the nominations of this type. 

As a corrective feature, it has been ad- 
vanced many times that the wording in the 
act be changed from “Board” to “General 
Counsel” in some sections. The reason to 
justify these proposals is that such changes 
would make entirely clear that the General 
Counsel has the authority to conduct all 
aspects of investigation and to issue rules 


and regulations appropriate to his exclusive 
authority with respect to issuance and 
prosecution of complaints for injunctive re- 
lief under Sections 10 and 11 of the act. 
This argument is most persuasive because, 
if the act is read and applied literally, it 
would violate Congressional intent on the 
separation of functions between the two 
authorities. However, this argument ap- 
pears patently inconsistent, because those 
who insist that the General Counsel has 
this great authority and independence are 
interpreting the statute literally. The author 
offers the following qualified definition of 
the term “Board” in these sections, also: 
Board to mean agency in its general mean- 
ing when this body is functioning as the 
administrators of the act and not in its 
quasi-judicial (specialized meaning) capacity. 


Under this proposal, there can be but 
one statutory interpretation that can be 
applied. 


Section 3(d) of the act states that “He 
[the General Counsel] shall have final au- 
thority, on behalf of the Board... .” (Italics 
supplied.) Other statutes use the word “fi- 
nal” but make it unconditional by adding, 
“and conclusive.” “” Can these provisions in 
Section 3(d) be interpreted so literally as to 
conclude absolute independence? The au- 
thor is not unmindful, to paraphrase Mr. 
Justice Frankfurter and Judge Learned 
Hand,” that the literal words of a statute 
sometimes can be misleading, and that one 
does not stop but only begins with the 
words. Sometimes the words are such that 
the purpose of the statute and the entire 
statutory scheme must be taken into ac- 
count. The words must be read and inter- 
preted as a part of the whole. 

Surely if the General Counsel were as 
independent as some suggest, he would have 
to report to someone of higher authority. 
Even here, under Section 3(c), it is the 
Board in its general meaning and not the 





% Times Square Corporation, 79 NLRB 50 
(1948); hearings cited at footnote 10, at p. 2806. 

* Perry Norvell Company, 80 NLRB 47 
(1948). 

2793 Congressional Record 7000 (1947). Sena- 
tor Taft said, in his supplementary analysis of 
the conference bill: ‘‘So far as having unfet- 
tered discretion he [the General Counsel], 
of course, must respect the rules of decisions of 
the Board and of the courts."’ Remarks of 
Senator O'Mahoney, p. 1629, and of Represen- 
tative F. C. Smith, p. 900. 

% The author was given the impression that 
Mr. Denham was asked to resign when it was 
apparent that cooperation with the Board was 
strained. Had he not resigned, the President 
no doubt would have used his removal powers 
to accomplish the same result. 
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* Federal Tort Claims Act, enacted August 2, 
1946 (60 Stat. 843), revised and codified into 
28 USC, Sec. 2672 by Act of June 25, 1948 (62 
Stat. 983). 

%® Massachusetts Bonding Company v. U. 8., 
352 U. S. 128, 138 (1956); Postal Telegraph 
Cable Company v. Norfolk & Western Railroad 
Company, 88 Va. 920, 14 S. E. 803 (1892): City 
of Denver v. Campbell, 33 Colo. 162, 80 Pac. 
142 (1905); Trapp v. Wells Fargo Express Com- 
pany, 22 Okla. 377, 97 Pac. 1003 (1908). For 
conflicting provision, see City of Cincinnati v. 
Holmes, 56 Ohio St. 104, 46 N. E. 514 (1897): 
Peterson v. People, 129 Ill. App. 55 (1906): 
contra and severely criticized in Smith v. Board 
of Trustees, 198 Cal. 301, 245 Pac. 173 (1926). 
For statutes which contain both general and 
special provisions, see U. 8. v. Jackson, 143 F. 
783 (1906). 
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All signs now point to continued high 
unemployment for several months. 
What is needed is not a kind of 
patchwork job which ignores the 
dangerous flaws in the [unemploy- 
ment insurance] system's basic struc- 
ture but a thorough modernization 
program. —John F. Kennedy 





General Counsel who must make the annual 
report to Congress. The writer submits: 
Does this imply independent equality or 
subordination ? 

The writer is of the opinion that those 
who argue for such an interpretation are 
making a fundamental mistake of assuming 
that authority and power are synonymous, 
whereas authority is merely permissive. 
Throughout the act the Board is “empow- 
ered,” “has the power,” “shall have the 
power’—and on occasion “the Board shall 
have authority.” On the other hand, the 
strongest wording associated with the Gen- 
eral Counsel is found in Section 3(d) of the 
act, wherein it states: “He shall have final 
authority,” which is fundamentally permis- 
sive. Furthermore, he does not have final 
and conclusive authority as stipulated in some 
statutes. The phrase following, “on behalf 
of the Board,” is another qualifying statu- 
tory reality adding evidence to subordination. 

Some have carried this fundamental mis- 
conception between power and authority to 
the point of advocating that “the General 
Counsel” should be inserted in lieu of “the 
Board” in Section 6 of the act. The writer 
views this section as the most important 
and fundamental grant of legislative author- 
ity to the Board as administrators of the 
agency. Within this section lies internal 
management, direction and operational con- 
trol of the agency to effectuate the policies 
of the act. If “the General Counsel” were 
inserted in lieu of “the Board” in Section 6, 
the former would be the “head” of the 
agency. Assuming this most ridiculous pro- 
posal to be correct, how, then, could the 
proponents reconcile the “clear” wording of 
Section 3(a) of the act, wherein it states 
that the Board “is hereby continued as an 
agency of the United States.” 

Recognizing its authority under Section 6, 
the Board has on several occasions enumer- 
ated the “Authority and Assigned Responsi- 
bilities of the General Counsel of the National 
Labor Relations Board.”™ In so stating these 


responsibilities of the General Counsel, the 
Board has always ended its memorandum 
by adding the following qualifying para- 
graph: 

“To the extent that the above described 
duties, powers and authority vest by statute 
with the Board, the foregoing statement 
constitutes a prescription and assignment of 
such duties, powers, and authority whether 
or not so specified.” ® 


In the original delegation in 1948, the 
Board’s memorandum reads substantially as 
above but the word “delegation” was used 
rather than “prescription and assignment.” 


This qualifying paragraph represents an 
admission by the Board that the literal in- 
terpretation of the act imposed by Mr. 
Denham had merit and the “seed of doubt” 
has continued to the present Board. The 
author, interpreting the “Board” in Section 
6 of the act to mean the agency or Board 
members as administrators of the agency, 
naturally holds that Section 6 may be used 
as legislative authority to direct and opera- 
tionally control all personnel, including the 
General Counsel. This can be done despite 
the general supervisory powers of the Gen- 
eral Counsel in Section 3(d) of the act, 
because the ultimate responsibility for im- 
plementing the act unequivocally rests with 
the Board and not with a subordinate offi- 
cial of the Board, that is, the General Counsel. 


After reviewing the vast authority dele- 
gated by the Board,to the General Counsel, 
the author was astdéunded to find that no 
reporting requirements were included in the 
Board’s memoranda. It is most difficult to 
reconcile the delegation of authority without 
concern of primary responsibility, There is 
no doubt that Section 6 authorizes the 
Board to delegate, but it is manifestly er- 
roneous to assume that the Board no longer 
has any obligation to insure that the au- 
thority so delegated is carried out, It is 
axiomatic that authority may be delegated, 
but not the ultimate responsibility, Again, 
the author submits this is a direct result of 
that fundamental misconception in relation 
to their respective authorities. 


In requiring reports from the General 
Counsel on his management of personnel 
and resources, the Board might find areas 
in which personnel are utilized in unproduc- 
tive endeavors. For example, General Counsel 
3otts, who replaced Mr. Denham, estab- 
lished a rule to publish administrative rul- 
ings of his office. All charges that are 
dismissed by the General Counsel, which 





%1 See footnote i1. 
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have been appealed from dismissals by the 
regional offices, are published under the 
heading of “K” releases with reasons why 
the complaint will not be issued. This prac- 
tice was no doubt instituted to counteract 
unfavorable public opinion of the “one man” 
rule concept established so forcefully by Mr. 
Denham. These charges so published un- 
der “K” releases can be recognized only by 
those who are intimately familiar with the 
facts in the cases. The continuation of this 
self-imposed rule is utilizing the services of 
a very competent attorney who could be 
more productive elsewhere on the General 
Counsel's staff. It is conceded that the 
original justification was worthy of merit, 
but the author believes it has long since 
outlived its usefulness. 


Another area for serious consideration is 
the time spent by field investigators in de- 
termining whether or not the complaining 
or charged party meets the jurisdictional 
standards of the Board.” If essential statis- 
tical data were made available to the Board 
by way of reporting by the General Counsel, 
the author ventures to predict that the jur- 
isdictional standards would not only be re- 
vised downward, as accomplished in the 
latter part of 1958, but might possibly be 
abandoned completely. 


Regardless of the statistical results of the 
above, the author strongly believes that the 
Board should abandon these jurisdictional 
standards. On the one hand, the Board, by 
maintaining these standards, is denying the 
party who filed the charge a public right 
created by Congress. A serious constitu- 
tional question appears to be looming on the 
horizon on this point.“ In addition, the 
Board indirectly becomes a party contrib- 
uting to the open violation of federal law. 
Such an announced procedure enables all 
parties associated with firms below these 
standards to violate federal law with impun- 
ity. The Board merely states in its dismissal 
order that it declines to assert jurisdiction 
because the policies of the act would not be 
effectuated in that case.* Can the reader 
visualize the result of an announcement by 
the Internal Revenue Service that “due to 
the work load and budgetary limitations on 
personnel acquisition, all returns with an- 
nual gross income of $15,000 and under will 
not be reviewed”? What the Internal Reve- 


nue Service does say publicly is that the 
smaller the income the less chance the re- 
turn will be reviewed, immediately. 


It is admitted that the Board could not 
hear every case, but would not greater com- 
pliance with the act be accomplished if all 
violators knew that they ran the risk, in 
varying degrees, of possible Board adjudi- 
cation? 

The “budget” might be considered an- 
other obvious source of difficulty between 
the two authorities operating as they do 
under an erroneous interpretation of the act. 
Fortunately, this area has not, over the 
years, caused much consternation, At the 
beginning of the fiscal year, the two au- 
thorities apportion the budget between them 
and freely adjust it during the year as op- 
erational conditions warrant. The writer 
was given the impression that the Chairman 
of the Board assumed this responsibility. 
As a practical matter, this procedure is 
perhaps the most efficient method yet de- 
vised. 

A former Chairman of the Board, 
Farmer, stated to the author that the other 
members of the Board, during his tenure,” 
expressed a desire to be free from these 
administrative duties. However, if the im- 
pression given the writer by the present 
Chairman is correct, a serious question 
arises on the statutory right of the Chair- 
man to exclude other members of the 
Board from deliberations and the formation 
of policy decisions in this area. The agency, 
as created by Congress, is not a one-man 
rule but one governed and directed by five 
members with one appointed merely to act 
as a Chairman. As Chairman of the Board, 
he has no greater power or authority than 
is vested in each of the members of the 
Board. The power, by Congressional grant, 
is vested in the Board encompassing al] five 
members and it is not vested in one indi- 
vidual, that is, the Chairman. 

Another area worthy of note that the au- 
thor observed while touring the agency in 
Washington was a strong sense of loyalties 
demonstrated by personnel on the Board’s 
side and the General Counsel’s side. Each 
time this was mentioned, the reaction was 
one of apparent unconcern followed by the 
comment: “Competition is always a very 
healthy thing.” The writer would tend to 


Guy 





33 Fifteenth Annual Report of the NLRB 
(1950), pp. 5-7; Sixteenth Annual Report of the 
NLRB (1951), pp. 15-39; Nineteenth Annual 
Report of the NLRB (1954), pp. 2-5. 

% Lincourt v. NLRB, 15 LABOR CASEs { 64,776, 
170 F. 2d 306, 307 (1948); Leedom v. Kyne, 
33 LABOR CASES { 70,954, 249 F. 2d 490 (1957); 
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%® NLRB v. Denver Building and Construction 
Trades Council, 19 LABOR CASES { 66,347, 341 
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While we intend to press vigorously 
for the repeal of Section 14(b) of 
the Taft-Hartley Act, we have not, 
however, made repeal of this sec- 
tion the price of our support of 
reform legislation —From the AFL- 
CIO Executive Council statement on 
labor-management reform legislation. 





agree with this contention if it were like the 
rivalry between the three armed services 
competing with each other to. produce the 
best and most powerful guided missile. But 
in the instant case, personnel on the Board’s 
side are primarily concerned, in the first in- 
stance, with representation problems and 
adjudication by trial examiners in the field, 
whereas personnel on the General Counsel’s 
side are primarily concerned, in the first in- 
stance, with investigations and the issuance 
of complaints. In the last instance, the 
Board’s personnel are concerned with ad- 
judication and the General Counsel’s per- 
sonnel with prosecution and enforcement of 
the Board’s orders. Where is the competi- 
tion? The writer assumes that the agency 
was continued by Congress to effectuate the 
purposes of the act as outlined in Section 1. 
The author maintains that this condition is 
not healthy and if it continued to exist 
would tend to make the agency a battle- 
ground between groups with similar pro- 
fessional education, that is, law. One author 
describes this condition rather forcefully as 
follows: 

“When a member of an organization is 
placed in a position with duties ill defined 
in their relation to other duties, what hap- 
pens? 

“Naturally, he attempts to make his own 
interpretation of these duties and, where he 
can, to impose this view on those about him. 
In this process he encounters others in 
similar cases, with friction and lack of co- 
ordination as the inevitable result. 

“On the positive side, orderly procedure 
gives way to the practice of ‘cutting across 
lots’; in its negative phase it results in shirk- 
ing of responsibilities or, in popular phrase, 
‘passing the buck’. Such conditions become 
aggravated when leadership itself takes short 
cuts without considering the long-time con- 


sequences. The two conditions usually go 
together, for the leadership that is careless 
in the specification of subordinate duties is 
likely to be disorderly in the exercise of its 
own. True coordination in the formal sense 
can be effectuated only through exact defi 
nition of duties, and this must begin at the 
top. Without it there will be friction even 
at the top, and under these conditions it is 
futile to look for harmony down the line. 


“Reason and evidence combine to prove 
that exactitude in the specification of tasks 
is a necessity in the creation of a true col- 
lective harmony. Harmony in this phase 
may be merely passive, however, expressed 
in the absence of friction. To translate this 
passive harmony into an active and efficient 
harmony of the dictum of Marshal Foch, 
that active obedience always presupposes 
understandiiig, The employee who is charged 
with some duty or function, if he conceives 
it only as such, may perform his duties 
passively. But when he sees its relation to 
other functions all about him and the rela- 
tion of all to the total purpose, there ensues 
a mental process that relates him personally 
to that object and helps to transform him 
from a passive into an active participation 
in the common purpose. When all members 
of an organization attain this attitude, the 
result is a unity of spirit, the mainspring of 
efficient cooperative effort.” 

There is no doubt that in the past effec 
tive leadership has been thwarted on both 
sides because of the popularly accepted 
misconception on the statutory division of 
authority. But this writer is very happy to 
report that both authorities are taking ac 
tive steps to consolidate the efforts of thei 
personnel toward a common goal. Some at 
torneys with field experience are being trans- 
ferred to the Board’s side in Washington, 
a few to the General Counsel’s side and a 
few from the Board’s side to the General 
Counsel’s side at the Washington office. It 
is regretful that this is not an established 
agency policy, but merely an ad hoc arrange- 
ment. The establishment of such a policy 
would add greatly to the technical delibera 
tions of both authorities, and stimulate the 
“common purpose” concept and better ef 
fectuate the purposes and policies of the 
act rather than the competitive spirit now 
prevailing. 

If more positive leadership were exer- 
cised by the Board, as administrators, the 
pool of outstanding legal talent concentrated 





The Principles of Organization 


37 Mooney, 
revised ed., 1947), pp. 


(Harper & Brothers, 
30-31. 
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at the agency in Washington and in the 
regional offices throughout the United States 
could be more efficiently utilized toward this 
common purpose. As it now stands, a young 
and promising attorney hired by the agency 
remains only a few years, because he sees 
no place to go within the agency beyond 
his G. S. Grade 12. The few that remain 
have become so specialized, because of their 
narrow training and experience, that they 
have great difficulty in demonstrating their 
ability to handle new responsibilities. How- 
ever, this problem is not peculiar to the 
National Labor Relations Board, The Hoover 
Commission dealt with this problem rather 
exhaustively for every branch of the Execu- 
tive Department.” 


The writer regrets to report that the Field 
Operations Manual, classified “For Official 
Use Only,” was not made available to him 
during his tour of the agency in Washing- 
ton. In the absence of this Manual, the 
writer can only speculate on the relationship 
of field personnel when they act for the 
General Counsel in unfair labor practice 
cases and for the Board in representation 
cases. In view of the fact that relatively 
few voiced concern about this aspect of op- 
erations, it can safely be assumed that these 
dual instructions to the field personnel are 
being carried out in an acceptable manner 
and to the satisfaction of both authorities 
in Washington. 

As a result of this erroneous interpreta- 
tion of the act each Board, subsequent to 
Mr. Denham’s demonstrative tenure, has 
treated each succeeding General Counsel 
with “kid gloves,” and, the author ventures 
to assume, always living in fear, day by day, 
of the possible regeneration of the unpleas- 
ant period in the past if the existing General 
Counsel insisted on exercising his authority 
to the fullest extent granted to him by law 
(by virture of a literal interpretation of the 
act). Therefore, when examining the re- 
lationship between the two authorities, it 
must be done in light of the continued, but 
erroneous, interpretation of the act as ac- 
cepted in varying degrees by both authorities. 

There is no doubt that the Board lost a 
great deal of national prestige as a direct 
result of Mr. Denham’s washing the Board’s 
“dirty linen” in public. In so stating, the 
author firmly believes that Mr. Denham’s 
literal interpretation of the act was not self- 
ishly motivated, but was a firm and honest 
intellectual conviction that his interpretation 
was correct. The writer tends to agree with 


the numerous personnel who knew him per- 
sonally when they characterize him as a 
highly independent intellectual. 

Consequently, however, the Board and 
each subsequent General Counsel have been, 
in the main, “getting along” remarkably 
well, The two authorities have demonstrated 
to the American people that they have been 
able to effectuate the policies of the act with 
a high degree of success despite the alleged 
ambiguous wording in the act. 

This, the writer advances, is a tribute to 
the extremely high intellectual integrity and 
unselfish devotion to public duty of the 
individuals so appointed. 


Recommendations 


(1) The Board, as appointed administra- 
tors of the agency, should re-examine its 
powers and authority under the act objec- 
tively and unfettered by undue influence 
from the Chief Executive and Congress and 
in light of arguments presented. 

(2) The Board, as administrators under 
proper statutory interpretation of the act, 
should exert more positive leadership in re- 
lation to the agency’s activities under the 
Board’s statutory responsibilities and the 
activities of the General Counsel. 

(a) Rephrase, as follows, the customary 
qualifying paragraph found as the ending 
of Board memoranda describing additional 
delegated duties, ete., to the General Coun- 
sel: “The foregoing statement constitutes a 
delegation of duties, powers and authority 
which by statute vests in the Board.” 


(b) Require the General Counsel to sub- 
mit periodic reports to the Board (1) to 
insure compliance with the delegated duties, 
etc., and (2) to insure that the personnel 
and resources under his general supervision 
are utilized most efficiently to effectuate the 


purposes of the act. 


(c) Establish a career service program 
for all attorneys hired by the agency, this 
career service program to include; (1) di- 
rection toward an objective progression lad- 
der and (2) provision for an opportunity to 
secure a well-rounded background in all 


phases of the act. 

(d) Eliminate “K” releases published by 
the General Counsel. 

(e) Institute a periodic indoctrination pro- 
gram for all personnel to achieve the “com- 
mon purpose” concept. [The End] 
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Medical Deductions 


for Aging, Disabled Taxpayers 


By REINHOLD GROH 





People over 65 years of age retire. They are likely to have more medical 
expense in those years of their life than in earlier ones. The federal 
income tax law takes this into consideration by granting extra deductions. 
This paper is not about the NLRB, hours or wages, but about a condition 
which every retired worker must face. Mr. Groh, a Chicago CPA, presented 
this paper before the Illinois Society of Certified Public Accountants. 
It also appeared in the April, 1959 issue of TAXES—The Tax Magazine. 





‘ECTION 213 of the Internal Revenue 
‘J Code, relating to the deduction for 
medical expense, has been amended by the 
Technical Changes Act of 1958, by adding 
new subsection (g). This subsection has as 
its title “Maximum Limitation If Taxpayer 
or Spouse Has Attained Age 65 And Is 
Disabled.” 

Under this provision, the maximum de- 
duction for qualifying medical expenses has 
been increased to $15,000, if the taxpayer 
has attained the age of 65 before the close 
of the taxable year and is disabled and if 
his spouse does not make a separate return 
for the taxable year or to $30,000, if both 
the taxpayer and his spouse have attained 
the age of 65 before the close of the taxable 
year and both are disabled and if they 
file a joint return. 

In arriving at the maximum deduction of 
$15,000 or $30,000, on a separate return or 
a joint return, respectively, any amounts 
paid by the taxpayer during the taxable 
year for medical expenses of a dependent 
shall be taken into account, but only to the 
extent that they do not exceed the maxi- 
mum deduction provided in subsection (c). 
This subsection (c) provides for a maximum 
medical deduction, the amount of which 
may not exceed $2,500 multiplied by the 
number of exemptions allowed for the tax- 
able year, other than those for age or blind- 
ness, but not in excess of $5,000 on a sepa- 
rate. return, not for a surviving spouse and 
not for the head of a household, or $10,000 
on a joint return or on a return for a 


Medical Deductions 


surviving spouse or for the head of a house- 
hold. 

For example, if a taxpayer 65 or over 
who is disabled, is married and has one 
dependent pays $14,000 for deductible medi- 
cal expenses during the taxable year, of 
which $5,000 is for his own medical expense 
and $9,000 for his dependent, he would have 
an allowable medical deduction limited to 
$12,500 ($7,500 maximum under subsection 
(c) for his dependent and $5,000 under new 
subsection (g) for himself—assuming, for 
this example, that the $9,000 paid for his 
dependent’s medical expense was the excess 
over 3 per cent of the taxpayer’s adjusted 
gross income). 

If both the taxpayer and his spouse are 
65 or over and both are disabled and they 
file a joint return, the maximum medical 
expense deduction is $30,000. In arriving at 
this $30,000 maximum, no more than $15,000 
each may be taken into account for the 
taxpayer and his spouse. For example, if 
such a taxpayer pays $14,000 medical ex 
pense for himself and $16,000 for his wife 
he would be allowed a deduction of only 
$29,000, the $1,000 paid in excess of $15,000 
for his wife being disallowed. The maxi- 
mum deduction for a head of a household 
who has reached the age of 65 and is dis 
abled or for a surviving spouse who has 
reached the age of 65 and is disabled is 
increased to $15,000. 

“Disabled” is defined as meaning a medi 
cally determinable physical or mental im 
pairment which renders the individual unable 
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to engage in any substantial gainful activity 
and which can be expected to result in death 
or to be of long-continued and indefinite 
duration. 


T. D. 6335 


Treasury Decision 6335, which prescribes 
temporary regulations for the interpretation 
of this new subsection (g), defines “dis- 
abled” as follows: 

“In determining whether an individual's 
impairment makes him unable to engage 
in any substantial gainful activity, primary 
consideration shall be given to the nature 
and severity of his impairment. Considera- 
tion shall also be given to other factors 
such as the individual’s education, training, 
and work experience. The substantial gain- 
ful activity to which section 213(g) refers 
is the activity, or a comparable activity, in 
which the individual customarily engaged 
prior to the arising of the disability (or 
prior to retirement if the individual was 
retired at the time the disability arose). In 
the case of a taxpayer’s spouse whose pri- 
mary activity is housekeeping, housekeeping 
shall be considered her substantial gainful 
activity for purposes of section 213(g). 

“(2) Whether or not the impairment in 
a particular case constitutes a disability is 
to be determined with reference to all the 
facts in the case. The following are ex- 
amples of impairments which would ordi- 
narily be considered as preventing substantial 
gainful activity: 

“(i) Loss of use of two limbs; 

“(i) Certain progressive diseases which 
have resulted in the physical loss or atrophy 
of a limb, such as diabetes, multiple sclerosis, 
or Buerger’s disease; 

“(iii) Diseases of the heart, lungs, or 
blood vessels which have resulted in major 
loss of heart or lung reserve as evidenced 
by X-ray, electrocardiogram, or other ob- 
jective findings, so that despite medical 
treatment breathlessness, pain, or fatigue is 
produced on slight exertion, such as walk- 
ing several blocks, using public transporta- 
tion, or doing small chores; 

“(iv) Cancer is inoperable and 
progressive; 

“(v) Damage to the brain or brain ab- 
normality which has resulted in severe loss 
of judgment, intellect, orientation, or mem- 
ory; 

“(vi) Mental disease (e. g., psychosis or 
severe psychoneurosis) requiring continued 
institutionalization or constant supervision 
of the individual; 
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“(vii) Loss or diminution of vision to the 
extent that the affected individual has a 
central visual acuity of no better than 20/200 
in the better eye after best correction, or 
has a limitation in the fields of vision such 
that the widest diameter of the visual fields 
subtends an angle no greater than 20 de- 
grees; 

“(viii) Permanent and total loss of speech; 

“(ix) Total deafness uncorrectible by a 
hearing aid. 

“The existence of one or more of those 
impairments (or of an impairment of greater 
severity) will not, however, in and of itself 
always permit a finding that an individual 
is disabled as defined in section 213(g). 
Any impairment, whether of lesser or greater 
severity, must be evaluated in terms of 
whether it does in fact prevent the individ- 
ual from engaging in his customary or any 
comparable substantial gainful activity. 

“(3) In order to meet the requirements 
of section 213(g), an impairment must be 
expected either to continue for a long and 
indefinite period or to result in death. Ordi- 
narily a terminal illness because of disease 
or injury would result in disability. Indef- 
inite is used in the sense that it cannot 
reasonably be anticipated that the impair- 
ment will, in the foreseeable future, be so 
diminished as no longer to prevent substan- 
tial gainful activity. For example, an indi- 
vidual who suffers a bone fracture which 
prevents him from working for an extended 
period of time will not be considered dis- 
abled, if his recovery can be expected in 
the foreseeable future. 

“(4) Impairments which are remediable 
do not constitute a disability within the 
meaning of section 213(g). An individual 
will not be deemed disabled if, with reason- 
able effort and safety to himself, the im- 
pairment can be diminished to the extent 
that the individual will not be prevented by 
the impairment from engaging in his cus- 
tomary or any comparable substantial gain- 
ful activity.” 

Although these temporary regulations do 
provide an area of reasonable certainty as 
to what constitutes “disability,” they also 
provide that these are not hard-and-fast con- 
ditions to the exclusion of all others. For 
example, although these regulations pro- 
vide that the “loss of use of two limbs” 
would ordinarily be considered as prevent- 
ing susbtantial gainful activity, they make 
no reference to the loss of only one limb. 
I am sure that we can all recognize that 
the loss of use of only one hand could pre- 
vent a surgeon or a concert pianist from 
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engaging in the gainful activity for which 
he was particularly trained or suited. In 
some fields of endeavor an artificial hand 
might function satisfactorily to permit the 
individual to engage in his regular endeavor, 
but I can’t quite conceive of an artificial 
hand permitting a surgeon or a concert 
pianist to engage in their gainful activities. 


Proof of Existence of Disability 


Disability of the taxpayer or of his spouse 
will be determined as of the close of the 
taxable year, except that if the spouse dies 
during the taxable year, the determination 
as to whether the spouse was disabled shall 
be made as of the date of death. Any 
taxpayer who claims disability for either 
himself or his spouse or for both himself 
and his spouse, in order to obtain the in- 
creased medical expense deduction, must 
prove the existence of the disability. For 
the first taxable year for which the tax- 
payer seeks to apply this increased maxi- 
mum deduction he must submit with his 
income tax return a doctor’s statement as 
to the existence of any impairment upon 
which the taxpayer relies. In addition, he 
must also submit a statement with respect 
to the effect of the claimed impairment upon 
his substantial gainful activity. For subse- 
quent taxable years the taxpayer need only 
file a statement declaring the continued 
existence of the impairment, without sub- 
stantial diminution, and its continued effect 
on his substantial gainful activity. 

It would seem that this “very magnani- 
mous gesture” by Congress is of very limited 
application and will benefit only those tax- 
payers who have a very substantial income 
from sources other than wages and salaries. 
Consider for a moment the number of tax- 
payers you know who might benefit from 
this amendment, both as to physical im- 
pairment and substantial income. 

The amendment is effective for 
years beginning after December 31, 1957. 


taxable 





“From my observation of the actions 
of Congress I feel that its members are 
responding to the demand of the Amer- 
ican people for real protection against 
corruption in the labor-management field. 
| think the chances are very good that 
a labor reform bill will emerge that is 
the kind the people want, not what some 
pressure group with an axe to grind may 
want. . 








Medical Deductions 


It appears to me that the approach to 
the allowance for medical expenses is en- 
tirely unreasonable. Surely, the taxpayer 
incur medical expenses for the 
purpose of reducing his income tax. It is 
really an unwanted deduction, but quite 
necessary where the taxpayer is faced with 


does not 


heavy medical expenses. In my opinion, the 
same treatment should be allowed for medical 
deductions allowed for operating 
deductions. In other words, unre- 
imbursed medical expenses should be de- 
ductible in full without limitation 
the taxpayer’s adjusted gross income and 
should provide for a carry-back or 
carry-forward where the deductions exceed 
the taxpayer’s adjusted gross income for the 
which the medical expenses are 


as is 


loss 
against 


loss 


year in 
incurred. 

The courts have held that the taxpayer's 
salary is income from a trade or business. 
In order to earn such income the taxpayer 
must be in good health,-and any expenses 
incurred in order to maintain his health 
so that he can earn such income should 
be a deductible expense in arriving at tax 
able income. If a taxpayer had a choice or 
received benefit from creating 
medical expenses, the present income tax 
treatment would have some justification, but 


some such 


where the deduction is an unsought-after 
deduction from which the taxpayer receives 
no monetary benefit or gain, it would appear 
that could take a more 
liberal attitude by allowing 
bursed expenses in full as a deduction against 
Usually, such medi 


Congress much 


such unreim 
the taxpayer’s income. 
cal expenses are nonrecurring expenses, and 
expected to be 


a sizable amount could be 


incurred in a taxable year when, because 
; Kg hg pea 

of the taxpayer’s ill health, his income for 
that sufficient to 
offset the 
that year. 
deduction carry-back or carry 


particular year was not 
total medical bills 
It would appear that a medical 


incurred for 
forward would 


[The End] 


be justified. 


MITCHELL PREDICTS PASSAGE OF A GOOD LABOR BILL 


“Sooner or later, the people get what 


they want and what is good for us as a 
nation. Today the people are demanding 
a labor bill designed to give full protec 
tion to union members and to the general 
public against corrupt practices by eithet 
side in labor-management relations. As 
representatives of the people, the Con 
gress must and will pass such a bill.” 
Secretary of Labor Mitchell. 
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Auto Tire Trade Exempt 
from Federal Wage Law 


On February 16, 1959, a general state- 
ment of the government’s views on the 
application of the FLSA retail-establish- 
ment exemption to the automotive tire trade 
was signed by the Wage and Hour Adminis- 
trator. The statement was published in the 
Federal Register of February 16, 1959. 

According to this statement, the sale of 
automobile tires, tubes, accessories and tire- 
repair services is considered by the govern- 
ment as retailing for purposes of the retail- 
establishment exception. The exemption 
does not apply, however, to sales for resale, 
sales pursuant to bids, sales to “national 
accounts,” sales to “fleet accounts” at whole- 
sale prices, sales of rental service under 
“mileage contracts” and sales at subretail 
prices of servicing and repair work under 
a fleet-maintenance arrangement. 

The retreading and recapping of tires are 
considered retail activities if not more than 
50 per cent of the establishment’s early in- 
come from retreading and recapping opera- 
tions comes from the sale of tires so 
treated, as distinguished from the sale of 
services for customers’ tires. 

The interpretations of the Department of 
Labor are as follows: 


“Tn 
under 


applying the tests of the exemption 
section 13(a)(2), all sales of tires, 
tubes, accessories and tire repair services, 
including retreading and recapping, are 
recognized as retail in the industry, except 
those set out in subparagraphs (1) to (6) 
of this paragraph: 

“(1) Sales for resale: For example, sales 
of tires, tubes, accessories or services to 
garages, service stations, repair shops, tire 
dealers and automobile dealers, to be sold 
or to be used in reconditioning vehicles for 
sale are sales for resale. (It should be noted 
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that in determining whether the establish- 
ment meets tests of the exemption, section 
13(a)(2) of the Act treats all sales for resale 
the same as sales which are not recognized 
as retail in the particular industry.) 

“(2) Sales made pursuant to a formal 
invitation to bid: Such sales are made under 
a procedure involving the issuance by the 
buyer of a formal invitation to bid on certain 
merchandise for delivery in accordance with 
prescribed terms and specifications. Sales to 
the Federal, state, and local governments 
are typically made in this manner. 

“(3) Sales to ‘national accounts’ as known 
in the trade; this is, sales where delivery 
is made by the local tire dealer under a 
central pricing arrangement between the 
customer’s national office and the tire manu- 
facturer; payment may be made either to 
the local dealer or direct to the tire manu- 
facturer under a centralized billing arrange- 
ment with the customer’s national office. 

“(4) Sales to fleet accounts at wholesale 
prices: As used in this section, a ‘fleet 
account’ is a customer operating five or 
more automobiles or trucks for business 
purposes. Wholesale prices for tires, tubes, 
and accessories are prices equivalent to, or 
less than, those typically charged on sales 
for resale. If the establishment makes no 
sales of passenger car tires for resale, the 
wholesale price of such tires will be taken 
to be the price typically charged in the 
area sales of passenger car tires for 
resale. If the establishment makes no sales 
of truck tires for resale, the wholesale price 
of such tires will be taken to be the price 
charged by the establishment on sales of 
truck tires to fleet accounts operating 10 or 
more commercial vehicles, or if the estab- 
lishment makes no such sales, the wholesale 
price will be taken to be the price typically 
charged in the area on sales of truck tires 
to fleet accounts operating 10 or more com- 
mercial vehicles. 
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“(5) Sales of a tire rental service on a 
mileage basis known in the trade as ‘mileage 
contracts’: This is a leasing arrangement 
under which a tire dealer agrees to provide 
and maintain tires or tubes for motor vehi- 
cles of a fleet account. 

“(6) Sales of servicing and repair work 
performed under a fleet maintenance ar- 
rangement on tires for trucks and other 
automotive vehicles whereby the establish- 
ment undertakes to maintain the tires or 
tubes for a fleet account at a price below 
the prevailing retail price.” 


Homeworkers Who Operate 
Cooperative Not Subject to FLSA 


A federal trial court in Maine in Mitchell 
v. Whitaker House Cooperative, 36 LaAxBor 
Cases J 65,223, ruled that a marketing co- 
operative organized and controlled by home- 
workers was not covered by the Fair Labor 
Standards Act. 

The court based its decision on the fact 
that the cooperative was controlled by the 
member-workers whose interests as mem- 
bers and producers were identical. These 
members “suffered or permitted” themselves 
to work and were, therefore, not employees 
of the cooperative. The federal policy of 
protecting workers from substandard labor 
conditions has no application, the court 
noted. 


New Salary Tests Now in Effect 
New higher salary tests for exemption of 

so-called “white collar” employees from the 

federal wage and hour law’s provisions are 


now effective. The new test schedules, which 
went into effect February 2, 1959, reflect 
changes in salary levels that have occurred 
since the previous tests were set in 1950, 
according to Clarence T. Lundquist, Ad 
ministrator of the Labor Department's 
Wage and Hour and Public Contracts Divi- 
sions. 

To qualify for exemption from the mini- 
mum wage and overtime provisions of the 
act, executive employees of firms engaged 
in or producing goods for interstate com- 
merce must now be paid at least $80 a week 
on a salary basis. Administrative and pro- 
fessional employees must be paid at least 
$95 a week on a salary or fee basis to be 
exempt. 

Previous salary requirements for exemp- 
tion were $55 for executive employees and 
$75 for administrative and professional em- 


ployees. 


Wages ... Hours 


The Fair Labor Standards Act exempts 
executive, administrative and professional 
employees from its minimum wage and 
overtime provisions, if they meet certain 
tests specified in the divisions’ regulations, 
Part 541. In addition to tests relating to 
their duties and responsbilities, they must 
also meet minimum salary requirements. 

Except for the higher salary requirements, 
the tests remain the same. Businessmen 
who are in doubt as to how the law applies 
to their white-collar employees should con 
tact their nearest office of the Wage and 
Hour Division. 


FLSA Does Not Apply to Taxi 
Transportation to and from Airport 


Taxicab drivers employed by a taxicab 
company that furnishes local transportation 
unmetered taxicabs to 


from a 


in either metered or 
passengers arriving or 
municipal airport are not engaged in com 
without FLSA protection 
exemption “for any 


departing 


merce and are 
under the statutory 
employee of an employer engaged in the 
business of operating taxicabs,” the United 
States District Court, Western District of 
Texas, El Paso Division, ruled in Mitchell 
v. Yellow Cab Company of El Paso, Texas, 
36 Lapor Cases § 65,220. 

The FLSA 
concluded, although the 
city have agreed to enter into an agree 
ment which requires the company to pro 
unmetered taxicabs for 


the court 
and the 


apply, 
company 


does not 


vide metered and 
the use of the general public traveling to and 
from the airport and which regulates the 
fares to be charged to the 
where (1) the company has no agreement 


transportation ot 


passengers, 
with any airline for the 
its passengers or crews, (2) the method and 
manner of the company’s operations are not 
in any manner controlled by the airlines, 
(3) no fixed routes are designated, (4) the 
passengers themselves pay and arrange for 
the transportation by taxicab, (5) the com 
taxicab service 
company 


has no monopoly on 
the airport, (6) the 
trom 


pany 
to or from 


standard many 


charges rates to and 

points in the area in both the metered and 

(7) the company 
unmetered 


without 


unmetered taxicabs and 


operates the metered and tax! 


cabs as an integrated operation, 


services pertaining to trans 


from the and 


segregation of 


portation to and airport, 


to either 
the re 


assigns the drivers interchangeably 
vehicle. The court denied 


Secretary of 


type of 
quest by the Labor for an 


violations of the act 
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Auto Tire Trade Exempt 
from Federal Wage Law 


On February 16, 1959, a general state- 
ment of the government’s views on the 
application of the FLSA retail-establish- 
ment exemption to the automotive tire trade 
was signed by the Wage and Hour Adminis- 
trator. The statement was published in the 
Federal Register of February 16, 1959. 

According to this statement, the sale of 
automobile tires, tubes, accessories and tire- 
repair services is considered by the govern- 
ment as retailing for purposes of the retail- 
establishment exception. The exemption 
does not apply, however, to sales for resale, 
sales pursuant to bids, sales to “national 
accounts,” sales to “fleet accounts” at whole- 
sale prices, sales of rental service under 
“mileage contracts” and sales at subretail 
prices of servicing and repair work under 
a fleet-maintenance arrangement. 

The retreading and recapping of tires are 
considered retail activities if not more than 
50 per cent of the establishment’s early in- 
come from retreading and recapping opera- 
tions comes from the sale of tires so 
treated, as distinguished from the sale of 
services for customers’ tires. 

The interpretations of the Department of 
Labor are as follows: 

“In applying the tests of the exemption 
under section 13(a)(2), all sales of tires, 
tubes, accessories and tire repair services, 
including retreading and recapping, are 
recognized as retail in the industry, except 
those set out in subparagraphs (1) to (6) 
of this paragraph: 

“(1) Sales for resale: For example, sales 
of tires, tubes, accessories or services to 
garages, service stations, repair shops, tire 
dealers and automobile dealers, to be sold 
or to be used in reconditioning vehicles for 
sale are sales for resale. (It should be noted 
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that in determining whether the establish- 
ment meets tests of the exemption, section 
13(a)(2) of the Act treats all sales for resale 
the same as sales which are not recognized 
as retail in the particular industry.) 

“(2) Sales made pursuant to a formal 
invitation to bid: Such sales are made under 
a procedure involving the issuance by the 
buyer of a formal invitation to bid on certain 
merchandise for delivery in accordance with 
prescribed terms and specifications. Sales to 
the Federal, state, and local governments 
are typically made in this manner. 

“(3) Sales to ‘national accounts’ as known 
in the trade; this is, sales where delivery 
is made by the local tire dealer under a 
central pricing arrangement between the 
customer’s national office and the tire manu- 
facturer; payment may be made either to 
the local dealer or direct to the tire manu- 
facturer under a centralized billing arrange- 
ment with the customer’s national office. 

“(4) Sales to fleet accounts at wholesale 
prices: As used in this section, a ‘fleet 
account’ is a customer operating five or 
more automobiles or trucks for business 
purposes. Wholesale prices for tires, tubes, 
and accessories are prices equivalent to, or 
less than, those typically charged on sales 
for resale. If the establishment makes no 
sales of passenger car tires for resale, the 
wholesale price of such tires will be taken 
to be the price typically charged in the 
area on sales of passenger car tires for 
resale. If the establishment makes no sales 
of truck tires for resale, the wholesale price 
of such tires will be taken to be the price 
charged by the establishment on sales of 
truck tires to fleet accounts operating 10 or 
more commercial vehicles, or if the estab- 
lishment makes no such sales, the wholesale 
price will be taken to be the price typically 
charged in the area on sales of truck tires 
to fleet accounts operating 10 or more com- 
mercial vehicles. 
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“(5) Sales of a tire rental service on a 
mileage basis known in the trade as ‘mileage 
contracts’: This is a leasing arrangement 
under which a tire dealer agrees to provide 
and maintain tires or tubes for motor vehi- 
cles of a fleet account. 

“(6) Sales of servicing and repair work 
performed under a fleet maintenance ar- 
rangement on tires for trucks and other 
automotive vehicles whereby the establish- 
ment undertakes to maintain the tires or 
tubes for a fleet account at a price below 
the prevailing retail price.” 


Homeworkers Who Operate 
Cooperative Not Subject to FLSA 


A federal trial court in Maine in Mitchell 
v. Whitaker House Cooperative, 36 LaApor 
Cases { 65,223, ruled that a marketing co- 
operative organized and controlled by home- 
workers was not covered by the Fair Labor 
Standards Act. 

The court based its decision on the fact 
that the cooperative was controlled by the 
member-workers whose interests as mem- 
bers and producers were identical. These 
members “suffered or permitted” themselves 
to work and were, therefore, not employees 
of the cooperative. The federal policy of 
protecting workers from substandard labor 
conditions has no application, the court 
noted. 


New Salary Tests Now in Effect 
New higher salary tests for exemption of 

so-called “white collar” employees from the 

federal wage and hour law’s provisions are 


now effective. The new test schedules, which 
went into effect February 2, 1959, reflect 
changes in salary levels that have occurred 
since the previous tests were set in 1950, 
according to Clarence T. Lundquist, Ad 
ministrator of the Labor Department's 
Wage and Hour and Public Contracts Divi- 
sions. 

To qualify for exemption from the mini- 
mum wage and overtime provisions of the 
act, executive employees cf firms engaged 
in or producing goods for interstate com- 
merce must now be paid at least $80 a week 
on a salary basis. Administrative and pro- 
fessional employees must be paid at least 
$95 a week on a salary or fee 
exempt. 

Previous salary requirements for exemp- 
tion were $55 for executive employees and 
$75 for administrative and professional em 


ployees. 


Wages .. . Hours 


basis to be 


The Fair Labor Standards Act exempts 
executive, administrative and professional 
employees from its minimum wage and 
overtime provisions, if they meet certain 
tests specified in the divisions’ regulations, 
Part 541. In addition to tests relating to 
their duties and responsbilities, they must 
also meet minimum salary requirements. 

Except for the higher salary requirements, 
the tests remain the same. Businessmen 
who are in doubt as to how the law applies 
to their white-collar employees should con- 
tact their nearest office of the Wage and 
Hour Division. 


FLSA Does Not Apply to Taxi 
Transportation to and from Airport 


Taxicab drivers employed by a taxicab 
company that furnishes local transportation 
unmetered taxicabs to 
from a 


in either metered or 
passengers arriving or 
municipal airport are not engaged in com 
without FLSA protection 
exemption “for any 


departing 


merce and are 
under the statutory 
employee of an employer engaged in_ the 
business of operating taxicabs,” the United 
District Court, Western District of 
Paso Division, ruled in Mitchell 
kl Paso, Texas, 


States 
Texas, El 
v. Yellow Cab Company of 
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the use of the general public traveling to and 
which regulates the 


from the airport and 


fares to be charged to the passengers, 


where (1) the company has no agreement 
with any airline for the transportation of 
its passengers or crews, (2) the method and 
manner of the company’s operations are not 
in any manner controlled by the airlines, 
(3) no fixed routes are designated, (4) the 
passengers themselves pay and arrange tor 
the transportation by taxicab, (5) the com 


pany has no monopoly on taxicab service 


to or from the airport, (6) the company 


charges standard rates to and from many 


points in the area in both the metered and 
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Company May Invoke Temporary 
Layoff Clause Without Emergency 


Management did not abuse the temporary 
layoff clause or undercut seniority provi- 
sions of its contract with employees when it 
used the clause in a situation which was less 
than an emergency, according to a recent 
arbitration award by Joseph M. Klamon. 


The decision involved this provision of 
the parties’ agreement: 


“Article VIII, Section 10—Temporary 
layoffs due to breakdown, shortage of ma- 
terials, manufacturing irregularities, or causes 
of a like nature not to exceed 7 work days 
may be made by the company irrespective 
of any provisions of this agreement.” 


The company laid off nine hourly em- 
ployees, sending home four employees one 
week, five more the following week. Low 
senior employees on a second shift were 
passed over and not affected. The company 
claimed the right to process such a layoff 
under the quoted layoff provision. 


The union contended that the temporary 
clause was a relief to the company only “in 
the event some unforeseen emergent condi- 
tion arises. The effect of distributing 
a burden of lack of work among the em- 
ployees by use of the temporary clause 
amounts to a work sharing arrangement 
without regard to seniority.” It also main- 
tained that such a clause should be used 
only when it would be “extremely difficult 
or inconvenient to utilize seniority as the 
yardstick. It is only available to relieve the 
company from its primary obligations to 
follow seniority, and only in cases such as 
would make it manifestly difficult or incon- 
venient for the company to follow the 
seniority procedure.” 


270 


Although conceding that some situations 
arise over which the company has no con- 
trol and which make application of a tempo- 
rary layoff clause necessary, the union 
contended that the present situation involved 
only a slack period of work. “We would 
lose that hard fought battle [for seniority 
layoff] if the company were permitted to 
invoke the temporary clause and rotate 
short work loads. As one arbitrator so 
aptly put it, ‘Wages and hours are the heart 
of a union contract, but seniority is its very 
soul’.” 


The 


(1) The temporary layoff clause “out- 
lines in crystal clear language the Com- 
pany’s right to have temporary layoffs not 
to exceed 7 work days for the several reasons 
mentioned as well as for ‘causes of a like 
nature’. Actually this section does not 
affirmatively deny to the Company the right 
to have a 7 day temporary layoff for any 
reason, nor does it affirmatively deny to the 
Company the right to rotate employees on 
temporary layoff or to have two or three 
‘waves’ of temporary layoffs for the same 
reason.” 


company presented these arguments: 


(2) The meaning of “manufacturing irre- 
gularities or causes of like nature” is not 
defined or limited. Nor did the union— 
in contract negotiation less than a year 
before—seek to impose any such limitations 
on this clause. It is clearly apparent, the 
company maintained, that the union is seek- 
ing through arbitration to impose several 
limitations upon company rights which it 
did not propose or request in contract nego- 
tiations. 

(3) Article VIII, Section 10 
specify that “something must happen all of 
a sudden” in order to justify temporary lay- 
offs, as the union suggested. 
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does not 





(4) No attempt to “gut” or circumvent 
seniority provisions has been made by the 
company. If it had sought to take advan- 
tage of the temporary layoff clause, it had 
greater opportunity to do so earlier in an 
incident involving 80 employees. 


(5) The union is seeking something the 
contract prohibits—namely, an interpreta- 
tion or application of the clause which would 
be contrary to the contract’s clear language. 


Mr. Klamon, the arbitrator, decided that 
the “contract clause relative to temporary 
layoffs appears in this case to be very clear 
and rather comprehensive for it says in so 
many words that temporary layoffs due to 
breakdown, shortage of material, manufac- 
turing irregularities, or causes of a like 
nature, not to exceed 7 work days may be 
made by the Company irrespective of any 
provisions of this agreement.” He also found 
that “there is nothing in the foregoing clause 
that suggests that a temporary layoff may 
be invoked by the Company only under con- 
ditions of emergency or other extraordinary 
situations.” Furthermore, he said, “there 
is nothing in the record which even sug- 
gests that management did not act in per- 
fect good faith and could possibly have fore- 
seen the situation which arose.” 

Grievance of the union denied and 
the position and contention of the company 
sustained. 


was 


Probationary Employees Get 
Five-Day Layoff Notice 


A company violated its collective bargain- 
ing agreement with its employees’ union 
when it laid off five probationary employees 
without five-days’ notice, according to an 
arbitration award granted recently. 

Monroe Berkowitz, the arbitrator, held 
that, under the particular set of circum- 
stances presented in the case, the five pro- 
bationary employees who received only 
three days’ notice were entitled to two 
days’ pay at their regular rates. 

Pertinent contractual provisions follow: 


“Article I, Sec. 2(a): The Company may 
hire without restriction, new employees 
who, during their first thirty (30) working 
days, will be on probation and will be sub- 
ject to lay-off without seniority rights as 
provided in Article III herein and without 
such lay-off being subject to the grievance 
and arbitration procedure herein provided. 

“Article III, Sec. 1: Employees Entitled 
to Semority Rights. An employee must have 
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30 days of active service with the Company 
in order to have seniority rights as provided 
in this Agreement. Thereafter the employee 
shall have both plant and department seniority 
as hereinafter defined. 

“Article X, Sec. 1: Lay-off & Notice 
The Company may, because of lack of work 
or other legitimate reason, lay-off one (1) 
or more employees at any time. The Com- 
pany will post a notice on the bulletin board 
not less than five (5) scheduled working 
days in advance of a lay-off specifying the 
employees affected. This notice is not ap- 
plicable in cases of unforeseen damage or 
strikes.” 

On June 25, 1958, the company posted a 
notice which said: “The following men will 
be laid off at end of their shift Friday, June 
27th, 1958.” There followed the names of 
five men, each of whom was a probationary 
employee who had not yet completed 30 
days of service. 

The union did not question the company’s 
right to lay off the employees but claimed 
they were entitled to five days’ notice as 
specified in Article X. Its arguments in- 
cluded: 

1. “Employees” is used in Article X with 
out any qualifying adjective. If the article 
was intended to apply only to particular 
employees, it would have so stated. 

2. Provisions requiring notice of layoff 
have been in the contract for at least six 
years. The company has always given ap- 
propriate notice to all employees, including 
those on probation. 

3. During discussion, the company ad 
mitted it couldn’t find any cases during the 
past five years in which probationary em 
ployees were laid off without appropriat« 
notice. 

4. Probationary employees enjoy all rights 
under the agreement except where they ar 
clearly excluded by the contract’s terms 

The company held that it was not required 
to give probationary employees any notice 
of layoff. It contended that: 


1. Article X does not apply 
Article I, Section 2(a) clearly states that 
probationary employees can be laid off with 
out regard to seniority rights. 


becaus« 


2. Article I, Section 2(a) also provides 
that layoff of probationers shall not be subject 
to grievance and arbitration procedure. Al 
though the company has not raised the 
question of arbitrability here, this exclusion 
from grievance procedure is evidence that 
probationers are considered as employees 
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without contractual rights when it comes 
to layoffs. 


3. The contract specifies a 30-day pro- 
bationary period. If employees on proba- 
tion are entitled to five days’ layoff notice, 
this, in effect, becomes a 25-day probationary 
period. 


4. Under the union's interpretation, every 
probationary employee would have a five- 
day work guarantee, thus preventing the 
company from hiring an employee for a 
one-day job. 


5. Although records were not available at 
the time of the grievance discussions, sub- 
sequent investigation has found that, during 
1955 and 1956, four probationary employees 
were laid off with only verbal notice on their 
last working day. 

The arbitrator noted that the employees 
were not discharged, but laid off. Neither 
were these employees hired for a specific 
task which was expected to last for a short 
time. Each employee had been on the pay- 
roll over three weeks. According to com- 
pany policy, men are hired at least for a 
week or two, and are advised of the prob- 
able length of their tenure at the time of 
hire. 


“The Arbitrator is not called upon to de- 
cide the general rights of the Company in 
regard to the layoff of probationers. Whether 
under another set of circumstances, it could 
discharge these probationary employees, or 
avail itself of its alleged rights not to submit 
the case to arbitration, is another matter. 
The fact remains that, in this case, the find- 
ings are that the men were not discharged; 
they were not hired for a specified term, and 
the parties have agreed to submit the issue. 
Under this set of circumstances, the Arbi- 
trator can see no reason why the plain 
meaning of Article X should not apply. 
This Article requires five-days notice... .” 


Unintentional Negligence 
Grounds for Dismissal 


Even though an employee’s negligence is 
unintentional, it can justify dismissal when 
it prevents an employer from performing a 
necessary service to the public, Harold T. 
Dworet, impartial arbitrator on a three-man 
board, held in a recent award. 


The case involved a telephone switch- 
board operator serving her regular eight- 
hour shift from 11 p.m. to 7 a.m. Incoming 
calls and knocks on the door of the exchange 
failed to attract her attention. When police 
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finally entered the telephone office, they 
found the employee in the lounge, apparently 
unaware of the buzzing at the board or of 
the knocking on the door. The following 
day—September 29, 1958—the company 
suspended her for abandoning the switch- 
board. She was notified of her discharge 
October 6 and given her final pay October 10. 


The union cited an article of the parties’ 
agreement which provided: 


“The scheduled daily eight (8) hours of 
work shall be designated as a tour. Each 
tour shall be divided by lunch hour recess, 
or other break, into two sessions. A fifteen 
(15) minute relief period shall be regularly 
scheduled as near the middle of each session 
as possible. In those instances where only 
one (1) operator is on duty at one time, 
relief shall not be regularly scheduled but 
shall be taken.” 

The company held that, while it is per- 
missible for an employee to take relief, an 
operator may not abandon the switchboard 
as was done in this case. 


A majority of the arbitration board felt 
that from the evidence introduced, testi- 
mony heard and the employee’s own admis- 
sion, “it is apparent although not conclusive 
that [employee] fell asleep. Although 
this action was undoubtedly unin- 
tentional, the result must be considered as 
abandonment.” 


The board cited another article in the 
agreement concerning responsibility which 
said, in part, “. . . it is to the mutual 
interest of the Company and the Union that 
the business of the Company shall continue 
without interruption or inconvenience to the 
public.” The employee was found in viola- 
tion of this article. 


Noting the delay in notifying her of dis- 
charge and commenting that in such cases 
all wages due are customarily paid imme- 
diately, the board decided that the employee 
should receive pay through October 10, 
when her discharge should take effect. 


Two other arbitration awards made re- 
cently by Mr. Dworet involved cases of in- 
subordination and failure to follow orders. 
In the first, it was held that an employee’s 
outburst of foul language in conversing with 
his supervisor was violation of an insub- 
ordination section of an agreement between 
the parties. The award denied the union’s 
request that the employee be paid for 34 
hours lost due to disciplinary layoff. 


In the second case, the dispute arose over 
scheduled lunch hours. The company con- 
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tended that the employee involved dis- 
obeyed his supervisor’s direct order, thus 
justifying a disciplinary layoff of one week. 
The union cited a provision of the parties’ 
agreement in support of its position that the 
employee was entitled to leave for lunch 
when he did, even though in so doing he 
Was ignoring his supervisor’s order to con- 
tinue working 15 minutes longer. 


The arbitrator noted that the supervisor 
gave an ambiguous reply to the employee’s 
comment about a grievance, and that this 
could have led the employee to believe his 
supervisor was rescinding his order or would 
not enforce it. Mr. Dworet also said if 
management felt justified in laying off the 
employee, it should have done so imme- 
diately instead of merely warning him then 
and laying him off the next day. The 
union’s grievance was supported and the 
employee was reimbursed for the time lost 
during the disciplinary layoff of one week. 


UAW Review Board Affirms 
Decision on Local Election 


Observing its second birthday this month, 
the Public Review Board of the United 
Automobile, Aircraft and Agricultural Im- 
plement Workers of America (UAW) re- 
cently affirmed the decision of the Inter- 
national Executive Board upholding a local 
election. 

The Public Review Board was created 
April 8, 1957, at the sixteenth constitutional 
convention of the UAW, upon the recom- 
mendation of the union’s International Ex- 
ecutive Board. The review board consists 
of independent, distinguished citizens to 
which members may appeal their grievances 
against the union and locals may take their 
inter-union disputes for arbitration. The 
board also may act on its own motion as 
censor of the union’s moral conduct. No 
one under the UAW’s jurisdiction or em- 
ployed by it or any of its subordinate bodies 
may be appointed to the board. Its seven 
members are appointed by the international 
president, subject to approval by the Inter- 


national Executive Board and the UAW 
convention. 
In Public Review Board Case No. 23, 


the appellants were two members of a local 
who had been unsuccessful candidates in 
their local’s election of committeemen. They 
were appealing the decision of the Inter- 
national Executive Board which upheld the 
results of the election. Previously the ap- 
pellants had challenged the validity of the 
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election in proceedings before the member- 
ship of the unit, the complaints committee 
of their local executive board and the griev- 
ance committee of the local’s general council. 


Six reasons for appeal to the Public Re- 
view Board were advanced. The first five, 
all dealing with alleged irregularities in the 
conduct of the election, were substantially 
the same as the reasons for appeal in previ- 
ous proceedings. The sixth reason involved 
a claimed denial of union due process in 
the proceedings below. 

Most of the irregularities were conceded 
to have occurred, though perhaps in lesser 
degree, by the International Executive Board 
and the local tribunals. They disagreed, 
however, with the appellants as to the legal 
consequences attributed to these irregulari- 
ties. Thus the issue before the review 
board was whether the other tribunals 
erred, as the appellants contended, in con- 
cluding that the irregularities shown were 
not serious enough to warrant invalidating 
the election. 

After studying the facts concerning the 
“constrained 


irregularities, the board was 
Executive 


to agree with the International 
Board in its conclusion that the aforesaid 
irregularities were not sufficient to warrant 
invalidating the election. It must be kept 
in mind that the local union officials who 
are responsible for organizing and conduct 
ing local elections undertake, in so doing, 
duties not regularly performed by them and 
as to which they frequently have no particu 
lar preparation. The irregularities 
complained of were largely the product of 
the abnormal balloting pressure . . . oc 
casioned [by bad weather the first day] on 
last day of the election, 
shift break. 


the second and 


particularly at the afternoon 
“In summary then, the evidence showed 
no conspiracy or sign of an organized effort 


Without im 


any way minimizing the importance of the 


to control the election, 
standards and safeguards which ought to 
attend a democratic election, practical wis 
dom requires that we do not set aside 
elections in which such irregularities were 
sufficiently minimal as not by the widest 
stretch of apprehension to have exercised 
an appreciable effect on the results.” 

After discussing the appellants’ sixth rea- 
son for appeal, involving a claimed denial 
of union due process in the lower proceed 
ings, the board concluded that “The evi 
dence submitted by the appellants in support 
was not sufficient 
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of these allegations 








to warrant a reversal of the decision of the 
International Executive Board.” Neverthe- 
less, the board said, the arguments raised 
“serve to emphasize the bedrock require- 
ment of any system of due process: an 
impartial tribunal.” 

While denying the relief sought by the 
appellants, the board expressed its “sincere 
admiration for their persistence and deter- 
mination in prosecuting what they believed 
to be a just cause. In taking this 
matter to the Union’s highest tribunal, the 
appellants have manifested the spirit which 
best assures that our democratic way of life 
will not disappear by default. Similarly, 
the very ability of these two appellants to 
bring their cause through the various levels 
of the judicial process within the Union 
attests the availability to the individual 
member of procedures adequate for chal- 
lenging organized officialdom.” 


Recent Award Defines 
“General Layoff’ Phrase 


The layoff of 75 out of 1,950 hourly paid 
employees in a collective bargaining unit 
was not a “general layoff” within the mean- 
ing of the parties’ bargaining agreement, 
according to an award granted by Israel 
Ben Scheiber. 


The dispute between the Independent Oil 
Workers and an oil company arose over the 
definition and interpretation of the phrase 
“general layoff” as used in the layoff pro- 
vision of their collective bargaining agree- 
ment. The pertinent paragraph stipulated: 


“While the Company’s Refinery 
is working a forty-hour week, it is under- 
stood by both the Company and the Union 
that, should conditions become such that a 
reduction in hours of work or a general reduc- 
tion in the number of employees is necessary, 
there will be no general layoff until the 
number of hours of the work week have 
been reduced. The amount of the reduction 
in the work week shall be discussed and be 
a matter for negotiation between the Com- 
pany and the Union.” (Emphasis added.) 

The “general layoff” language involved 
was applicable only to hourly paid em- 
ployees, not to salary paid employees. 

In the winter of 1957-58 the company 
concluded that it had an excess of man- 
power and that it was necessary to reduce 
personnel. In an effort to soften the layoft 
impact, the company decided to offer early 
retirement to all employees who would have 
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become eligible for retirement in the years 
1958, 1959 and 1960. This resulted in early 
retirement being offered 168 employees of 
the company of which 111 were in the 
bargaining unit of hourly paid employees 
represented by the union, Of the 111, 62 
accepted. 

In addition to the pensioners it was nec- 
essary for the company to further reduce 
its manpower. It decided to lay off all 
hourly paid employees hired by the com- 
pany after January 1, 1956. This group, 
selected in accordance with seniority agree- 
ments, totaled 75. At the time of the layoff 
there were between 1,950 and 2,000 hourly 
paid employees represented by the union. 


The union did not claim that the employer 
was prohibited from putting into effect cer- 
tain layoffs, “so long as their number does 
not rise to the extensiveness or proportion of 
becoming a general layoff.” (Emphasis 
added.) It did contend, however, that where 
layoffs do become extensive or out of pro- 
portion, they become subject to the layoff 
section cited, and become matters for dis- 
cussion and negotiation between the com- 
pany and union. 


The company held that the all-important 
yardstick in relation to the definition of 
“general” was in numbers or in the relation 
of numbers. It pointed out that the number 
laid off represented 3.8 per cent of the total 
number of employees in the unit, and main- 
tained that this could not be considered a 
“general” layoff by any reasonable definition. 


Both parties submitted various dictionary 
and judicial definitions of “general,” the 
union holding that since the layoff in ques- 
tion “applies to all employees in a particular 
category it qualifies to be characterized as 
a general layoff.” 

Facts indicated that the definition of “gen- 
eral” had been discussed in negotiations in 
1955. The company had suggested a figure 
of 10 per cent as an acceptable limitation. 
The union apparently felt that a layoff of 
over 20 (1 per cent) persons should consti- 
tute a “general” layoff, and thus make nec- 
negotiation on reducing the 
However, no understanding or 


essary some 
work week. 
agreement was reached. 

It seemed clear to Mr. Scheiber that the 
yardstick which both parties had in mind 
when negotiating for measuring the mean- 
ing of “general layoff” was numbers or 
extensiveness and proportion, not categories. 
Thus he decided that the layoff of 75 em- 
ployees was not a “general reduction” in 
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the number of employees or a “general 
layoff” within the meaning of the parties’ 
agreement. The union’s grievance was 
denied, 


Arbitration Award Enforceable 
by Federal Courts 


The federal appellate court in Cincinnati, 
Ohio, upheld the authority of a federal court 
to enforce arbitration award of vacation pay 
required by a union contract. In Kornman 
Company v. Clothing Workers, 36 Lapor 
Cases § 65,234, the appellant refused to com- 
ply with a decision of an arbitrator in a 
breach-of-contract suit brought by the union, 
and argued that the suit involved personal 
claims over which the Labor Management 
Relations Act gave federal courts no authority 

The court said that the authority of the 
federal courts to enforce arbitration clauses 
in union contracts includes authority to en- 
force awards under contractual grievance 
procedure, regardless of the personal nature 


of the claim. “To hold otherwise would 
render the entire arbitration machinery 
merely time-consuming and useless,” the 


court concluded. 


Union Claim Not Arbitrable 
If Not Supported by Contract 


The New York Supreme Court, in Lioyd wv 
A. Hollander & Son, Inc., 36 LApor CAsEs 
§ 65,228, denied a motion to arbitrate a 
claim of a union for severance pay on 
behalf of workers who had lost their jobs 
when the employer permanently closed his 
plant. 

The court decided that the dispute was 
since the union’s contract 
authorized arbitration only with 
to disputes over the true meaning 
interpretation of any of its provisions, while 
it did not contain any severance-pay pro- 
vision. 


not arbitrable, 
respect 
and 


Right to Arbitrate Not Lost 
Because of Procedural Delay 


A union did not lose the right to arbitrate 
a dispute because it waited for almost a 
year to have a third arbitrator appointed, 
after the two arbitrators named by the union 
and by the employer could not agree upon 
a third arbitrator, the court ruled in Boston 
Mutual Life Insurance Company v. Insurance 
Agents, 36 Lasor Cases § 65,269 (DC Mass.). 


Arbitration 


The court stated that the union was en- 
titled to a court order compelling the 
employer to proceed with the arbitration 
because the employer's contention—that the 
union, after almost a year’s delay to ap- 
point an arbitrator, no longer had the right 
to arbitrate—was without merit since (1) 
time was not of essence according to the 
contract, (2) the employer could have ended 
the delay by applying himself to the private 
agency, (3) the union understandably awaited 
the outcome of another similar arbitration 
case and (4) the record failed to show that 
the delay prejudiced anyone in the slightest 
degree, 

The court pointed out, however, that while 
the delay in this case did not hurt anybody, 
such lapses of time might be highly signifi 
cant in other cases. 


Sale of Business to Subsidiary 
as Lockout 


The New York Supreme Court recently 
held that a union may properly demand 
arbitration of the rights of employees who 
lost their jobs when the company sold its 
business to a subsidiary of its own parent 
corporation. A union agreement provided 
for arbitration of any dispute, grievance or 
complaint during the life of the agreement, 
and prohibited strikes, lockouts or work 
stoppages during the same period. 

The court recognized that an arbitrable 
question existed in this case and concluded 
that it was up to the arbitrators to decide 


whether the sale was a turnover to avoid 
obligations under the contract or whether 
it possibly constituted a lockout. “Even 


where the contract provides that the em 


ployer has the absolute right to go out 
of business at any time during its term and 
that such right shall not be questioned, it 
held arbitrable 
is preseuted as to 


business to a 


that an 
whether he has 


question 
turned 
corporation in fut 


has been 


over his 
therance of a scheme to avoid his con 
tractual obligations = 

This case was distinguished from Mattes 
of Kosoff, 18 Lasor Cases {§ 65,736, where 
a corporation was dissolved and the court 
held that 
employer should be bound by the contract 
after that 
Was no question of the faith 


there was no agreement that the 


corporate dissolution and there 


good of the 
employer corporation in dissolving its cor 
porate existence.—Ketail, Wholesale & De 
partment Store Union v. Friedstrass Company, 
36 LABor CAses § 65,259 
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CURRENT LITERATURE 





in the Labor Field 





Japan's Industrial Relations 


Industrial Relations in Postwar Japan, Solo- 
mon B. Levine. University of Illinois Press, 
Urbana, Illinois. 1958. 200 pages. $4.25. 


In the years since V-J Day an immense 
and deliberate effort has been made to 
transpose the value system of the West to 
non-Western, turbulent Japan. To uproot 
the autocratic traditions of centuries in a 
nation which had already developed eco- 
nomically under those traditions was—and 
is—a social experiment without parallel in 
world history. 


This book reports on one important phase 
of Japan’s postwar rebirth—its system of 
industrial relations. Mr. Levine, an associ- 
ate professor of labor and industrial rela- 
tions at the University of Illinois, believes 
that his study has value in a broader sense 
also: “Where industrialization occurs, the 
system of industrial relations becomes a 
main channel for the socio-cultural dynam- 
ics of a nation; that is, changes in indus- 
trial relations are likely to reflect major 
political, social, and economic trends. In 
view of the spectacular attempts by the 
[Allied] occupation to reform Japanese in- 
dustrial relations, this portion of Japan’s 
recent experience warrants close attention 
for an adequate interpretation of contempo- 
rary developments in that nation.” 


In his work the author rejects the notion 
that industrialization everywhere follows a 
common pattern. The historical process of 
industrialization is somewhat unique to the 
country under examination, he maintains. 
Two major variables—the character of in- 
dustrialism and the nature of cultural value 
systems—stamp each country’s industrial re- 
lations as peculiarly its own. 





The first chapter deals briefly with the 
historical and environmental context of 
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present-day industrial relations in Japan. The 
next three chapters take up the institutions of 
management and organized labor—Chapter 
II, the connection between the managerial 
system in Japanese industry and the em- 
ployer-employee relationship; Chapter III, 
the prewar origins and postwar growth of 
labor unions; and Chapter IV, the struc- 
ture, functions and ideologies of the labor 
movement. 


In the next two chapters the author dis- 
cusses the relationship of employers and 
trade-unions in terms of private collective 
bargaining and the role of government. A 
final chapter summarizes the character of 
postwar industrial relations and offers ob- 
servations on its future course. 

Mr. Levine concludes that the evolution 
of Japanese industrial relations is likely to 
be gradual. Whether its democratic aspects 
or its feudalistic traditions predominate will 
depend upon the opportunities for Japan to 
achieve a viable economy in its alliance with 
the free world. 

Having served as a Japanese language 
officer in the Navy during World War II, 
the author returned to Japan in 1953-1954 
on a Fulbright research award and Ford 
Foundation grant. 


Manpower Bibliography 

Manpower Problems in Economic Develop- 
ment—A Selected Bibliography. Keith Simpson 
and Hazel C. Benjamin. Industrial Rela- 
tions Section, Princeton University, Prince- 
ton, New Jersey. 1958. 93 pages. $2. 

The idea of this bibliography was suggested 
by the Directorate of Manpower in the 
Ministry of Home Affairs of the Indian 
Government, and The Ford Foundation in- 
vited the Industrial Relations Section at 
Princeton to develop it. In selecting the 
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references which are listed, the objective has 
been, according to Frederick Harbison, sec- 
tion director: “{1) to suggest a broad con- 
ception of manpower as a basic resource for 
economic development and (2) to indicate 
significant points of view and methodology 
with regard to manpower analysis, develop- 
ment, and utilization.” 

Each work noted is described briefly as 
to content and scope. The bibliography is 
divided into seven major sections: economic 
and social background of manpower studies, 
manpower resources and requirements, man- 
agement of manpower in industry, management 
of government personnel, labor unions and 
labor relations, government and labor, and 
additional sources of information. 


A Lawsuit in Perspective 


The History of a Lawsuit. John S. Brad- 
way. Duke University Press, Durham, North 
Carolina. 1958. 145 pages. $3.50. 


A good legal education does not neces- 
sarily cram the law into a student’s head, 
but it does teach him to think like a lawyer. 
As a lawyer it is important to know the 
law, but it is also important to know how 
to deal with troubled people and the raw 
facts before undertaking to determine the 
relevant law. 

This book presents a very complete out- 
line of a lawsuit, beginning with the initial 
contact with a client and ending with a 
letter to the client relating the final outcome 
of the case on the appellate level. All of 
the steps and procedures necessary to get 
the case to the trial court and, if need be, 
to the appellate court are judiciously set 
forth. The book is in no way philosophical; 
it is factual and deals with real problems 
that may plague a lawyer, whether the case 
is his first or one of many. 

The lawsuit described is a real one which 
occurred as indicated in the records. But 
the material has been developed for special 
purposes and should not be considered an 
effort to teach law or to establish a perfect 
model. The author defines three main ob- 
jectives of the study: 


“(1) We want the student to see how the 
general practitioner of law thinks during 
the whole progress of the efforts to solve 


his client’s problem. When he reads a case 


in a casebook, the student sees a cross 
section of legal thinking as done by the 
court. It is an end-result sort of thinking 


after the material has been processed by 
the lawyers and by the trial court and jury 


Books .. . Articles 


There is nothing wrong with the casebook 
approach unless the student subconsciously 
gets in the habit of assuming that this is 
all there is to professional thinking. .. .” 


(2) When a student approaches the solu- 
tion of a client’s problem, “there are stages 
of professional thinking much 
the same irrespective of whether the case 
is one in tort, contract, or criminal law or 
some other substantive field. . . . If he 
thinks that all he needs to know is the law, 
he is laboring under a serious misapprehen- 
sion, The concept that there is a lot 
of professional thinking which is common 
to lawyers in California, Massachusetts, and 
North Carolina is one worth acquiring early 


which are 


in cne’s career. 


(3) We 
tions. This 
contain all the 
any such purpose, it 
to be expatnded far beyond the 
scope. This is no more than a point of 
departure.” 


to ask 
designed to 
attempted 
have 


want the student 
material is not 
answers. If it 


ques- 


would 
present 


inclusive 


The case’s history is divided into seven 
parts: taking hold of the case, finding the 
relevant law, steps preceding litigation, the 
case in trial « 
court, after the appellate decision and clos 


uurt, the case in appellate 


ing out the case. 


Aging and Retirement 


The Older Worker in Industry. G. Hamilton 


Crook and Martin Heinstein. Institute of 
Industrial Relations, 201 California Hall, 
University of California, Berkeley 4, Cali- 


fornia. 1958. 143 pages. $2 

This study is designed to add to the un 
derstanding of the problems associated with 
the utilization of the older worker in in- 
dustry. It particularly concerns itself with 
the relationships between age, attitudes to 
ward work and retirement, and the productive 
efficiency of industrial workers. 

The authors are an associate clinical pro 
fessor of medical psychology and a clinical 
psvchologist with experience in labor eco 
nomics. ‘Their 
a sample survey of 846 industrial workers 


work is based primarily on 
in the San Francisco and Los Angeles areas 
They urge further research into the problems 
of older persons to combat the prejudgments, 
speculation and stereotyped opinions typical 
this area. 


of society’s present attitude in 


Methods 
detailed in = an 
tables 


used in collecting the data are 


appendix, and numerous 


conclusions 
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Meetings of Labor Men 


University of Michigan-Wayne State 
University—Two conferences on manage- 
ment problems will be held in April under 
the sponsorship of The Institute of Labor 
and Industrial Relations, University of Michi- 
gan-Wayne State University. “Management 
Development—Installation and Operation” 
is set for April 16 and 17 at the Inglis 
House, 2301 Highland Road, Ann Arbor, 
Michigan. Codiscussion leaders of the con- 
ference will be Hugh Moltzau, director of 
education at Parke, Davis & Company since 
1949, and Howard Shout, assistant director 
of the Training Services Department at 
The Detroit Edison Company. John Wynne, 
director of the Sloan Program at the Mas- 
sachusetts Institute of Technology, will 
serve as a resource person. 


On April 28 a conference on “Manage- 
ment Science—A New Organizational Di- 
mension” will be presented by the Institute 
of Labor and Industrial Relations in co- 
operation with the Institute of Management 
Sciences, Detroit chapter. This conference 
is designed to explain in nonmathematical 
terms the application of newly developed 
scientific techniques to research problems 
for the purpose of providing executives with 
a more factual basis for making decisions. 
Sessions will be held in the McGregor 
Memorial Community Conference Center, 
located on the Wayne State University 
campus. 

For further information on these confer- 
ences, write E. J. Forsythe, Director of 
Management Education and Services, In- 
stitute of Labor and Industrial Relations, 
1172 Student Center Building, Detroit 2, 
Michigan, 


University of Minnesota.— The Seven- 
teenth Annual Upper Midwest Industrial 
Relations Conference will use the theme 
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“Controlling Labor Costs” when it con- 
venes April 8 and 9 at the Hotel Leaming- 
ton, Minneapolis, Minnesota. It is sponsored 
by the Twin City Chapter of the Society for 
the Advancement of Management in co- 
operation with the Industrial Relations 
Center, University of Minnesota. Highlight 
of the conference will be a banquet April 8 
honoring Professor Dale Yoder, director of 
the Industrial Relations Center at the Uni- 
versity of Minnesota. He will address the 
banquet guests on the “Outlook for Indus- 
trial Relations Based on 25 Years of Ex- 
perience in the Field.” Four major conference 
topics will be discussed during two days 
of meetings: wage and salary administra 
tion, performance ratings, administering the 
collective bargaining agreement, and labor 
legislation in the Ejighty-fitth Congress. 
For additional information, write to Indus- 
trial Relations Center, University of Min- 
nesota, Minneapolis 14, Minnesota. 


Society for Advancement of Management. 
—Cosponsored by the Society for Advance- 
ment of Management and the Management 
Division of the American Society of Me- 
chanical Engineers, the Fourteenth Annual 
Management Engineering Conference will 
be held April 23 and 24 at the Hotel Statler, 
New York City. With the theme “Profit- 
able Management Engineering—1959,” the 
conference is designed to bring up to date 
the vast amount of theory and _ practice 
which business and industry can use to im- 
prove their current operations and to un- 
cover new possibilities of profit improvement. 
Registration forms and further information 
are available from the Society for Advance- 
ment of Management, 74 Fifth Avenue, 
New York 11, New York. 


Rutgers Institute of Management and 
Labor Relations.—Four seminars on collec- 
tive bargaining problems for industrial rela- 
tions and personnel directors have been 
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scheduled by the Management Program of 
the Rutgers Institute of Management and 
Labor Relations. Each seminar will com- 
bine luncheon and an afternoon session un- 
der the leadership of outstanding executives 
in industrial relations at the University 
Commons on April 1, 15 and 29 and on 
May 13. 

The first seminar on April 1, featuring 
“Public Policy and Collective Bargaining,” 
will analyze current laws and new legisla- 
tion affecting collective bargaining. David 
L. Benetar will be discussion leader. The 
second seminar on April 15 on “Making 
Plans and Preparation for the Bargaining 
Table” will be headed by Joseph F. Wilde- 
bush. The April 29 seminar on “Adminis- 
tering the Bargaining Agreement” will be 
handled by two discussion leaders—Carl G. 
Tebbe and Charles G. Donerly. Mr. Tebbe 
will concentrate on the purpose of the con- 
tract and day-to-day dealings with union 
representatives. Mr. Donerly will cover 
grievance procedure and its proper appli- 
cation. The final seminar on May 13, cover- 
in “Complements to the Bargaining Process,” 
will be conducted by Frank H. Brown, who 
will cover the use of both federal and state 
mediation and conciliation services, as well 
as the role of the mediator in management- 
labor relations. 

Registration information on these seminars 
may be secured from the Management Pro- 
gram of the Rutgers Institute of Manage- 
ment and Labor Relations, Winants Hall, 
New Brunswick, New Jersey. 


Another Proposal for Labor Reform 


Congressman Barden presents his sug- 
gestions for new legislation in the field 
of labor reform. 


In addition to the Kennedy-Ervin bill 
(discussed in our February issue) and the 
Administration’s proposals (presented in 
the Senate by Barry Goldwater and in the 
House by Carroll D. Kearns; discussed in 
our March issue), several other bills have 
introduced for consideration in this 
session. One of these is H. R. 4473, a 
labor reform act proposed by Congressman 
Graham A. Barden (Democrat, North Caro- 
lina), chairman of the Education and Labor 
Committee. 


been 


Here are some of the bill’s highlights: 
TELE |; 

I. Every labor union engaged in an ac- 
tivity affecting commerce shall maintain in 
its constitution and bylaws specific provi- 


Rank and File 


sions guaranteeing to union members the 
following democractic rights: 

(1) Eligibility for membership, which re- 
quires that every employee be admitted to 
membership on a uniform basis; 

(2) Freedom of speech, including the abso- 
lute right of every member to criticize union 
practices, policies and officials; 

(3) Freedom of assembly; 

(4) Equal rights, including all voting rights 
and privileges, and equal protection of union 
rules; 

(5) Freedom from arbitrary financial exac 
tion, with the rate of dues and initiation fees 
being amended only by majority secret 
ballot vote; 

(6) Protection of the rights to sue in any 
court or administrative agency, or to appear 
in any federal or state judicial, administra- 
tive or legislative proceeding; 

(7) Freedom improper 
action, with no member being 
in any way, except for breach of a published 
written rule, not inconsistent with this act 
Any accused shall be (a) with a 
copy of this act and the union’s constitution 
and bylaws, (b) served with written specific 
a reasonable time to 
prepare and (d) afforded all 
procedural due process guarantees; 

(8) Participation in establishment of salaries 
through secret ballot majority vote; 

(9) Freedom of elections through 
ballot without fear of reprisal, including, 
supervision 


disciplinary 
disciplined 


from 


sery ed 


charges, (c) given 
for defense 


secret 


if necessary, outside impartial 
agency if requested by 10 per cent of mem 


ship. Every member shall be entitled to 
become a candidate for union office 

(10) The exercise of these listed rights 
shall not be predicated upon, or denied, 


because of delay of any employer in send 


ing to the union the dues of any member. 

II. Every local union shall 
its constitution and bylaws specific provi 
sions to guarantee the following democratic 


maintain in 


processes: 

(1) Roster of union members, with home 
addresses, open to membership inspection; 

(2) General membership meetings not less 
than three 
notice; 

(3) Election of offic ers, shop stewards and 
governing bodies to be held by secret ballot 
upon 30 days’ notice at general membership 


times per year, upon specified 


meeting; 
(4) Nominations to be by the membership 
by secret ballot vote, without any restraint 


or coercion; 
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(5) Voting by members to be in person 
by secret ballot, with no proxy recognized; 

(6) Tenure of office, to be not in excess 
of two years; 

(7) Removal of officers elected or appointed 
by any governing body, to be removed by 
such body, by majority vote; 

(8) Delegates to international union, 60 
per cent of whom to be rank and file mem- 
bers, to be elected at membership meeting 
by secret ballot, with the right to instruct 
and bind such delegates on any issue; 

(9) Records to be kept of all official ac- 
tions, and open to member inspection; 

(10) Financial records to be in detail show- 
ing all receipts and disbursements (expendi- 
tures in excess of $100 to be supported by 
voucher); 

(11) Preservation of records to be for five 
years. 

(12) Investments of surplus funds, in ex- 
cess of permitted working capital (total of 
preceding year’s dues and assessments) to 
be held in savings banks, or invested accord- 
ing to state law regulating investment of 
funds by insurance companies; 

(13) Collective bargaining agreements to be 
sent to each affected employee. 


Ill. Every international union shall main- 
tain in its constitution specific provisions to 
guarantee the following democratic processes : 

(1) Conventions, to be held every four 
years for election of principal officers and 
members of governing boards; 

(2) Term of office, not to be in excess 
of time period between conventions; 

(3) Voting at conventions or election of 
officers and all other business, to be by 
delegates of the constituent unions; 

(4) Election of officers and members of 
governing bodies, to be by written secret 
ballot; 

(5) Salaries of all officers and members 
of governing bodies to be specified in the 
bylaws adopted by a majority vote of the 
delegates with a permissible setting of maxi- 
mums and minimums; 

(6) Expense allowances, not to be allowed 
unless voted at general membership meet- 
ing or convention (except payment upon 
itemized voucher); 

(7) Notices of conventions, to be upon 
30 days’ written notice, specifying time, 
place and business to be transacted; 

(8) Extraordinary meetings, to be held 
only on specified notice; 

(9) Records, to be kept of all action taken 
and to be open for inspection by members; 
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(10) Financial records (to be audited an- 
nually by an independent CPA), to be main- 
tained by the chief fiscal officer (any 
expenditure in excess of $500 to be supported 
by a voucher); 

(11) Preservation of records, for a period 
of at least five years; 

(12) Representatives, to be elected by pre- 
scribed procedure; 

(13) Roster of constituent union, of its 
membership to be forwarded to the inter- 
national in order to determine delegates’ 
voting strength; 

(14) Investment of surplus funds, in ex- 
cess of permitted working capital (total of 
preceding year’s dues and assessments) to 
be held in savings bank, or invested accord- 
ing to state law regulating investment of 
funds by insurance companies; 

(15) Collective bargaining agreements, to be 
forwarded to each affected employee; 

(16) Issuance of charters, to be only upon 
written request and only to bona fide labor 
organizations; 

(17) Trusteeships, to be established only 
under provision of union bylaws consistent 
with Title ITT. 

IV. Every local and international union 
shall maintain in their constitution and by- 
laws specific provisions dealing with the 
following: 

(i) Preservation of ballots, to be for two 
years; 

(2) Use of union funds, to be denied for 
the purpose of promoting any union candi- 
dacy or political cause; 


(3) Organizations financed by union funds, 
to be on majority vote of membership by 
secret written ballot; 


(4) Conviction of officers of certain offenses, 
to result in expulsion from union office; 

(5) Strikes, to be called only after major- 
ity vote by secret written ballot. No con- 
stitutent unit a majority of whose members 
vote against such strike shall be required 
to participate therein or contribute thereto; 

(6) Redress of grievances, to provide every 
member and officer with the right to appeal 
to the membership; 

(7) Rules regarding the conduct of meet- 
ings, to insure democratic procedures which 
shall guarantee every member the right to 
speak freely and to question union officers 
and representatives respecting any official 
action; : 

(8) Safeguards relating to approval of min- 
utes of executive board meetings, to require 
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specific approval of each item in such min- 
utes by majority secret written vote; 

(9) Candidates for union office, to guarantee 
to each member equal privileges, including 
access to list of the membership; 

(10) Threats and interference, to prohibit 
by union constitution and threats or acts of 
with penalties provided 


violence, specific 


therefor; 


(11) Merger of lecals, to require a two- 
thirds vote by secret ballot for merger of 


local unions, or transfer of membership or 
funds; 

(12) Recall of officers, shop stewards and 
other representatives to be by secret ballot 
or mailed referendum vote upon petition 
signed by 10 per cent of membership. 


V. (1) Every labor union engaged in ac- 
tivities affecting commerce shall file a regis- 
tration statement with the 
Labor, setting forth its name and address, 


Secretary of 


as well as its constitution and bylaws. The 
Secretary is required to issue a certificate 
of compliance upon the union’s filing the 
necessary documents, but the Secretary shall 
withhold the certificate if the documents or 
any amendments are deficient, and shall so 
notify the union. 

The Secretary is authorized to issue an 
order to cancel or suspend any certificate 
of complhance when the statement filed by 
such union fails to conform to the require 
ments of this act. Review of the Secretary’s 
order may be had in any appropriate circuit 
court of appeals by any aggrieved union. 


Rank and File 


(2) The processes of the National Labor 
Relations Board, or any other departments 
or agency of the government, or federal in- 
come tax exemption, are denied to any 
union which fails to obtain or maintain a 
certificate of compliance. 

(3) The Secretary, after due determina 
tion and proceeding, shall enter an order 
declaring any officer or accountant to be in- 
eligible to act in such capacity for any 
union, when such officer or accountant pat 
ticipated in or consented to the inclusion of 
any false or misleading information in the 
registration statement. 


VI. All 


ments thereto and financial reports of labor 


registration statements, amend- 


unions shall be available for public inspection 


TITLE II: 

1. A fiduciary responsibility is created be 
tween every officer of a union and any funds 
union under his cus 


or property of such 


tody and control. 


II. Any one or more members of a union 
can maintain an action in any federal o1 
state court of competent jurisdiction to en 
join any act of any officer or other repre- 
sentative this and 
restitution of any money or thing of valu 


violative of act, seek 


expended in violation of the act. 


III. The Secretary shall petition the ap 
propriate United States district 
injunctive relief for violations of the fiduciary 
responsibility. 


court tol 


IV. Every labor organization is prohibited 
from expending any money or other prop 
erty of a union (required to be 
condition of membership) 
pose is to influence voters in any election, 


paid as a 
when the put 


primary or convention; to influence or affect 
with any pro 
federal o1 


a referendum in connection 
posed legislation or changes in 
state constitutions; or 
of union or employees represented by the 
union, to contribute services or 


to coerce employees 


money for 
political purposes 

This section would not prohibit any labor 
organization or any individual member thereof, 
from engaging in any of the political activi 
ties listed above if the services 
used to promote 
tarily contributed. 


money or 


such activities are volun 


V. Any person convicted of any violation 
of this act ineligible to hold any 
union office for a period of five years. Any 


shall be 


state law, 


shall be 


person ineligible to vote under 
because of conviction of any crime, 


ineligible to hold union office 
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No man in this country is so high 
that he is above the law. No officer 
of the law may set that law at de- 
fiance with impunity. All the officers 
of the government, from the highest 
to the lowest, are creatures of the 
law, and are bound to obey it.— 
The United States Supreme Court, 
106 U. S. 220 (1882). 





VI. All union officers or representatives 
handling union funds shall be bonded by 
an independent bonding company. 

VII. Every labor organization shall file 
annual detailed financial reports with the 
Secretary of Labor. 

VIII. Union officers are to report on any 
business and financial transactions with any 
employer and any conflict-of-interest trans- 
actions or holdings with any employer, whose 
employees the union represents or seeks to 
represent. 

IX. Employers, their associations, con- 
sultants and “middlemen” are required to 
report on arrangements or expenditures made 
to interfere with, restrain or coerce em- 
ployees in the exercise of their self-organ- 
izational rights. 

X. All registration statements and amend- 
ments, financial reports and documents shall 
be available for public inspection. 


XI. The basic information and data needed 
to verify the above reports shall be pre- 
served for five years. 

XII. The Secretary of Labor is directed 
to seek injunctive relief upon any violation 
of the act in the appropriate United States 
district court. 


XIII. Loans from unions to officers or 
other representatives in excess of $1,500 are 
prohibited. Loans from employers to any 
officer or other representative of a union 
representing or seeking to represent em- 
ployees is prohibited. 


XIV. Criminal penalties are provided for 
any willful violations of the act; for em- 
bezzlement of union funds or other prop- 
erty, extortion, and for destruction of peti- 
nent books or records. 


XV. Every union shall have the right to 
enforce standards and rules protecting such 
union from the infiltration of communists, 
fascists or persons advocating the over- 
throw of the Government of the United 
States by any illegal method. 
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XVI. Any and all rights and liabilities 
under state law are preserved. 


TITLE III: 

I. Every national or international union 
shall file with the Secretary of Labor semi- 
annual reports which shall contain identify- 
ing information and data. 


II. Trusteeships shall be established only 
in accordance with the national or inter- 
national constitution and for the purposes 
of (1) correcting any corruption or financial 
malpractice, (2) assuring performance of 
collective bargaining agreements and other 
duties related thereto and (3) restoring 
democratic procedures or otherwise carry- 
ing out the legitimate objects of such labor 
organization. 


III. During the period of any trusteeship 
it shall be unlawful: 

(1) to count the votes of delegates of 
trusteed-locals in any convention unless 
chosen by secret ballot election wherein all 
members in good standing of the trusteed- 
local were eligible to participate, or 

(2) to transfer any current receipts or 
other funds of the trusteed-local except 


normal per capita tax and assessments payable 
by affiliated local unions not in trusteeship. 


IV. (a) Upon written complaint of any 
affiliated local union or any member alleg- 
ing that a labor organization has violated 
II or III above, the Secretary of Labor 
shall investigate and, if probable cause is 
found, bring a civil action in any district 
court of the United States to prevent or 
restrain such violation or for other appro- 
priate relief. The identity of the complain- 
ant shall not be divulged. 

(b) Trusteeships which are established 
pursuant to this act shall be presumed valid 
for 12 months and shall not be subject to 
attack during that pericd except upon clear 
and convincing proof that its establishment 
was not in good faith for a purpose allow- 
able under ITI above. 

Trusteeships shall be presumed invalid 
after expiration of a 12-month period unless 
the national or international union shows by 
clear and convincing proof that the continu- 
ation of the trusteeship is necessary for a 
purpose allowable under II above. In the 
latter event the court may dismiss the com- 
plaint, enter a decree approving the con- 
tinuation of the trusteeship for any period 
not in excess of one additional year or re- 
tain jurisdiction of the cause. 

V. The rights and remedies provided by 
this title shall be in addition to any other 
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rights and remedies at law or in equity 
(federal or state), except that upon the 
filing of a complaint by the Secretary of 
Labor the jurisdiction of the federal district 
court over a trusteeship shall be exclusive 
and the final judgment shall be res judicata. 


Secretary Mitchell Defends 
Administration's Labor Bill 


The Administration's approach to the 
problems of corruption and improper 
practices in the labor-management 
field avoids extremes, according to 
Secretary of Labor James P. Mitchell. 


Speaking before the joint subcommittee 
on labor-management reform legislation of 
the House Committee on Education and 
Labor, Mr. Mitchell said: “Legislation can 
try to do too much and cause new problems. 
It can dodge existing problems and leave the 
public unprotected. The Administration’s 
proposals are neither too heavy-handed nor 
too hesitant. They do the job.” 


In comparing the Administration bill with 
similar bills introduced in the House by Mrs 
Green (Oregon, H. R. 3302) and Committee 
Chairman Barden (North Carolina, H. R. 
4473 and 4474), Secretary Mitchell main- 
tained that the Administration-sponsored 
proposal “represents the fairest, the best 
balanced, and the soundest legislative ap- 
proach to dealing with disclosed abuses in 
the field of labor-management practices.” 

Three major problems must be dealt with 
by any complete and effective reform legis- 
lation, he said. They are: 

“Corruption affecting management-union 
relations, and in the internal affairs of unions; 


“Use of blackmail picketing and improper 
use of secondary boycotts; 

“Giving workers and employers a place to 
seek redress of injustice, by closing the gap 
between Federal and State jurisdiction, thus 
eliminating the so-called ‘no-man’s land’.” 

In dealing with the lack of democratic 
procedures within unions and the misuse 
of union funds, “the approach to be taken 
deserves most careful 
The approach favored 
seeks to avoid 


by legislation 
consideration, 
by the Administration 
Federal regulation of internal union affairs 
except to the extent enable 
union members to help themselves in achiev- 


necessary to 


ing union democracy and to provide assist- 
ance from the Government in those 
where they find themselves unable to do so. 


Rank and File 


cases 


It is fair to say, however, that if a 
moderate approach to problem areas in the 


administration of unions does not succeed 


in the elimination of those areas there will 

be an increased demand for minute Govern- 

mental regulations of unions. It is important, 

therefore, that enforcement and administra- 

tive authority be provided which is adequate 

to make the moderate approach successful. 
9 


In discussing the problems of blackmail 
picketing and secondary boycotts, Mr. Mit- 
chell said: “The picketing provision of the 
Administration bill . . . is intended to 
restrict picketing when it is used as a means 
of coercing an employer to recognize, or his 
employees to accept, a union which none or 
only a few of the employees desire as their 
bargaining representative. 


Section 503 of the Administration bill 
“would eliminate the use of presently per- 
missible secondary boycotts which lead to 
the injury of innocent third parties. ; 
[It] would bring within the scope of the pro 
hibitions of the Act (a) secondary boycotts 
which are effectuated by threats, restraints, 
or coercion directed at the secondary em 
ployer; (b) secondary 
through activity directed at secondary em 


boycotts achieved 
ployers who are not otherwise covered by 
the Act; and (c) secondary boycotts achieved 
through the inducement or 
of single employees to refuse to perform 


encouragemen! 


services.” 

On the third problem—the 
land” between state and federal jurisdiction 
over labor-management disputes—the Ad 
ministration proposal “would specifically au 
thorize the Board to decline jurisdiction 
where it not that the effect 
on commerce is sufficiently substantial to 
warrant the exercise of its jurisdiction and 
would authorize the States to act where the 
Board so declines. e 


“no-man’s 


does consider 


Meany Presents Views 
on Labor Reform Bills 


AFL-CIO President recently voiced a 
different opinion of the Administra- 
tion's proposed reform legislation. 

In the first official presentation of labor's 
proposed antiracketeering 
House Labor Committee 
Meany called the Kearns 
bill “conflicting, confused and self-defeating” 


viewpoints on 
legislation to the 
President George 


and “anti-labor in intent and in its effect.” 


House 


Barden 
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The regulatory bill sponsored by 


Labor Committee Chairman Graham 





is “objectionable for nearly all” the same 
reasons that the Kearns bill is, according to 
Mr. Meany. He labeled Barden’s bill one 
that would not be “seriously suggested” by 
anyone “who understood the facts of life 
in labor-management relations.” 

The AFL-CIO president 
support for the Kennedy-Ervin bill, with 
amendments that he recommended, because 
the AFL-CIO wants a “sensible and con- 
structive approach.” It “will not support 
legislation which only pretends to deal with 
the problem; legislation which is mere 
window-dressing.” 


reserved his 


He commented that “trade unionists as 
responsible citizens in a democracy recognize 
that the public welfare can best be served 
by some degree of regulatory legislation.” 


Eight Suggestions Made 
for Selecting Employees 


If more care and planning goes into 
choosing employees, there are fewer 
headaches and less waste of time and 
money. 


Personnel selection should involve scien- 
tific procedures which assist judgment and 
prevent errors due to prejudice or precon- 
ceptions, according to Dr. Robert N. Mc- 
Murry of The McMurry Company, Chicago. 


He spoke recently to the Southern Con- 
ference of the Controllers Institute of Amer- 
ica, meeting in New Orleans. Excerpts 
from his address follow: 


“A mistake in selection may burden the 
payroll with an employee who is not good 
enough for the job but not bad enough to 
fire; over the years an adverse balance can 
accrue which would lock startling in figures. 
That is the crux of the matter: Companies 
will spend so much in searching for staff and 
so little on choosing well. 


“Staff selection is a technique, not a chore 
to be delegated to a clerk, nor a subject for 
an overrated managerial hunch. It involves 
hard work and patience, systematic inter- 
viewing and skilled interpretation of data. 
The task is two-fold: to discover what a 
man can do and what he will do. 


“What he can do is easily deduced from 
the application plus certain checks and tests. 
What he will do is determined by the use he 
makes of his training and capacities. This is 
affected by his basic character traits, his 
emotional maturity and the motives that 
shape his career. Assessing these factors is 
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an exercise in psychology, but it does not 
need a professional psychologist. What it 
does need is a scientific procedure which 
assists judgment in personnel selection and 
prevents errors due to prejudice or pre- 
conceptions. The procedure is an 8&-step 
Selection Program, incorporating a patterned 
interview: 

“1. Recruitment, There can be no true 
selection without a sufficient choice of can- 
didates. For a laborer, one should choose 
from about 10 applicants; for a factory 
worker, 10 to 15; for office staff at least 25; 
for a salesman anywhere between 15 and 
150; for an executive up to 200. A program 
of recruitment should be drawn up. In the 
larger companies, it should be a continuous 
process. 

“2. Screening. Time and money can be 
saved by judicious screening. Some people 
can be rejected on sight. The rest, after 
being given an outline of the job, are ques- 
tioned on age, health, wage requirements 
and so on. This eliminates more non-starters. 
The survivors are then asked to complete 
a detailed application form. 


“3. The Application. A carefully planned 
application form provides a basis for fur- 
ther screening on matters of fact. The facts, 
however, need verifying. 

“4. Tests. These have a limited contribu- 
tion to make, but only in conjunction with 
other forms of assessment. They can help 
in the Can Do region, but are unreliable 
guides to Will Do. What the tests do meas- 
ure are capacity to learn and ability to solve 
problems of a structural, routine kind. 


“5. Telephone checks. A telephone conver- 
sation with the candidate’s previous employer, 
or better perhaps with his direct supervisor, 
is more effective than correspondence. In a 
few minutes a great deal of information can 
be glearfed, and unspoken opinions can be 
deduced from tone and manner. The final 
question, ‘Would you re-employ this per- 
son?’ is usually the most revealing. 

“6. The Patterned Interview. This is a 
guided interview. It tells the interviewer 
what questions to ask and guides him in 
determining what the applicant Will Do 
with almost as much certainty as what he 
Can Do. In particular, it guards against 
faulty conclusions due to bias, founded either 
on stereotyped images or flimsy personal 
experience. 

“7. Evaluation. From the answers to these 
carefully chosen questions, together with the 
facts elicited in the preliminary steps, the 
interviewer should be able to make his eval- 
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He will have learned (a) the extent 
to which the applicant possesses certain 
basic character traits; (b) his motivation, 
and (c) his emotional maturity. 

“8. Final Decision. The last state in the 
selection process is the Evaluation Summary. 
The Can Do and Will Do factors are listed 
on a form, and the candidate’s rating in each 
factor analyzed into four categories—Very 
Good, Acceptable, Marginal and Poor. The 
categories are not absolute. The analysis is 
made in accordance with the predetermined 
requirements of the job, and weakness in 
certain factors may be no disqualification— 
it may even be an advantage. 


uation. 


“The Patterned Interview, as a record of 
life and career, contains the clues to the ap- 
plicant’s character. There are eight basic 
character traits—stability, industry, perse- 
verence, loyalty, self-reliance, ability to get 
along with others, leadership and competi- 
tiveness. 

“The Patterned Interview offers clues to 
the dominant motives in the applicant’s life. 
Does he want money, status, power? Does 
he seek to satisfy his curiosity (by research 
work) or his perfectionism (by pride in 
work)? And with what degree of energy 
does he pursue his dominant aim? The 
assessment can be expressed in an equation, 
M x E — O, where M is the motivation, 
E the energy level and O the “subtraction 
factor’; i. e., the extent to which what he 
wants out of life is satisfied by interests out- 
side of his employment. 


“The emotional immature are the prob- 
lem employees. They are the wilful, self- 
indulgent, irresponsible people, difficult to 
supervise, unreliable in temper and judg- 
ment, childishly dependent throughout life. 
Lacking discipline in childhood, they retain 
incurably their juvenile fixations, and are 
incapable of learning from experience. Emo- 
tional immaturity is difficult to recognize, 
because these people are often brilliant in- 
tellectually and have great charm of person- 
ality. The Patterned Interview is a clinical 
instrument for diagnosing these defects of 
character.” 


ITU Supports Changes 

in Taft-Hartley Act 
A measure seeking four amendments 
to Taft-Hartley has the backing of the 
International Typographical Union. 


The measure is the Murray-Rhodes-Loser- 
Dingell bill, introduced in the Senate by 
Senator James Murray, who has proposed 
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similar bills in previous sessions. Identical 
companion bills have been introduced in the 
House by Representatives Rhodes, Loser 
and Dingell. 

ITU President Elmer Brown, writing in 
The Typographical Journal, urges union sup- 
port of the amendments which 
would, he 


proposed 
Says: 

“1. Allow the ITU to negotiate contracts 
requiring that hiring be done from the ranks 
of the union, as it was able to do before the 
Act became law. 

“2. Prevent the NLRB General Counsel 
from interfering in the processes of collec- 
tive bargaining. 

“3. Restore the rights of unions to engage 
in secondary action, so-called, or boycotts 

“4. Eliminate the use of injunctions as 
they have been employed against the ITU.” 

Although the AFL-CIO is concentrating 
its support behind the Kennedy-Ervin bill 
to eliminate union corruption, Mr. Brown 
says, the ITU. must continue its attempts 
“to seék [Taft-Hartley’s] repeal or drastic 
amendment.” 


Mediation Summary 


Joseph F. Finnegan, director of the 
Federal Mediation and Conciliation 
Service, praised labor and manage- 
ment for their record of peaceful col- 
lective bargaining in 1958. 


In spite of the economic overcast that 
shrouded the “the Nation 
not threatened by any additional economic 
burdens resulting from the breakdown 
normal collective bargaining,” Joseph F 
Finnegan noted in the eleventh annual re 
port of the Federal Mediation and Concilia- 
tion Service. 

Mr. 
called 
management relations. The 
by a record of fewer man-hours lost as the 


past vear, was 


FMCS, 


“unusual in labs 


director of the 
1958 


Finnegan, 
fiscal year 
vear was marked 


result of use of economic action; and there 
were no controls or artificial limitations im 
posed on the parties.” 

In discussing economic and other f 
affecting mediation, Mr. Finnegan said the 


actors 


msuiel 
and f 


the 


business recession, coupled with cé 
inflation, “had implications, 
mediators resulted in a vast increase in 
difficulty of Negotiations be 


came more protracted and arduous as pos 


wide 


their cases 


areas of compromise and agreement 


Other elements contributing to 


sible 
narrowed.” 
the complexity of bargaining and mediation 
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included the prevalence of pattern bargain- 
ing, public concern and controversy over 
union affairs and productivity factors. 


Statistics on mediation activity in 1958 
reveal that of the 6,031 disputes formally 
mediated, 94.6 per cent resulted in agree- 
ment between the parties. Over 2% million 
employees were involved in the disputes 
mediated by the FMCS. Wages again ap- 
peared as the most frequent issue in dispute 
during fiscal year 1958. 


New Director Named 
for NLRB Policies Branch 


Howard W. Kleeb is named director of 
the Board's Policies and Special Serv- 
ices Branch. 


Howard W. Kleeb has been appointed 
director of the Policies and Special Services 
Branch, Division of Operations of the Na- 
tional Labor Relations Board. 


He will be responsible for the function- 
ing of the following sections of the Board: 
case review and case compliance, affidavit 
compliance and elections, and industrial 
analysis. 

Before his appointment, Mr. Kleeb had 
been serving as associate director of the 
Division of Operations. He succeeds George 
L. Powell, who was recently appointed trial 
examiner. 

An employee of 22 years’ service with the 
NLRB, Mr. Kleeb first came to the Board 
in 1937 as a field examiner in the Detroit 
regional office. From 1945 to 1948 he served 
as officer-in-charge of the Denver subre- 
gional office. In 1948 he was appointed 
regional director of the St. Louis regional 
office, the position he held until he came to 
the Board’s Washington offices. 


Recommend Commission 
on Equal Job Opportunity 


Legislation recommended by Secretary 
of Labor James P. Mitchell would es- 
tablish by statute a ‘‘Commission on 
Equal Job Opportunity under Govern- 
ment Contracts.” 


The purpose of the commission, as de- 
scribed by Secretary Mitchell, would be “to 
eliminate discrimination, because of race, 
creed, color, or national origin, against per- 
sons employed in the performance of work 
on Government Contracts. 
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“Since a substantial portion of the goods 
and services produced in this country are 
covered by contracts or subcontracts with 
the Federal Government, it is expected that 
this Commission can exert great influence 
in achieving the elimination of discrimina- 
tion.” 


Secretary Mitchell outlines the commis- 
sion’s duties as follows: 


“The Commission would be charged with 
the responsibility of insuring that govern- 
mental contracting agencies secure com- 
pliance with non-discrimination provisions 
of government contracts. 


“The Commission would further educa- 
tional programs by employer, labor, civic, 
educational, religious, and other non-gov- 
ernmental groups in order to eliminate dis- 
crimination in employment. 

“The commission would cooperate with 
state and local governments to assist in 
advancing equal job opportunity programs.” 


Nondiscrimination in employment under 
government contracts has been required by 
executive orders, the Secretary explains. 
“The President’s Committee on Government 
Contracts, which was established by Exec- 
utive Order has sought to give effect to this 
contractual obligation through education, 
mediation, and persuasion. While the pro- 
gram has been widely accepted by govern- 
ment agencies, employers and unions, and 
significant progress has been made, full 
implementation of the policy would be ma- 
terially advanced if the Committee in pur- 
suing this task could have the added stature 
of legislative endorsement.” 


The text of the bill follows: “To Estab- 
lish a Commission on Equal Job Oppor- 
tunity under Government Contracts. 

“That there is hereby’ created a Commis- 
sion’ to be known as the ‘Commission on 
Equal Job Opportunity under Government 
Contracts’ hereinafter referred to as the 
Commission. 


“SEC. 2(a) The Commission shall consist 
of fifteen members appointed by and serving 
at the pleasure of the President. The Chair- 
man and Vice-Chairman shall be designated 
by the President. 


“(b) Members of the Commission who 
are officers or employees of the United 
States shall serve the Commission without 
additional compensation. Members of the 
Commission who are not officers or em- 
ployees of the United States shall each re- 
ceive fifty dollars per diem when engaged 
in the actual performance of duties vested 
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in the Commission, plus reimbursement for 
travel, subsistence, and other expenses in- 
curred by them in the performance of such 
duties. 

“(c) Service of an individual as a member 
of the Commission shall not be considered 
to be service or employment bringing such 
individual within the previsions of sections 
281, 283, 284, 434, or 1914 of title 18 of the 
United States Code, or section 190 of the 
Revised Statutes (5 U. S. C. 99). 

“SEC. 3(a) The Commission shall make 
investigations, studies, and surveys, and 
shall conduct such hearings, as may be neces- 
sary or appropriate in the discharge of its 
duties under this Act. 

“(b) To implement the policy of the 
United States Government to eliminate dis- 
crimination because of race, creed, color or 
national origin in the employment of persons 
in the performance of contracts or subcon- 
tracts to provide the Government with goods 
or services, the Commission shall make 
recommendations to the President and to 
government contracting agencies with re- 
spect to the preparation, revision, execution, 
and enforcement of contract provisions re- 
lating to such nondiscrimination in employ- 
ment. 

“(c) The Government agencies contract- 
ing for goods or services to be furnished the 
Government shall perform such duties as 
may be requested of them by the President 
to cooperate with the Commission. 

“(d) The Commission 
age, by the development and distribution of 
pertinent information and by other appro- 
priate means, the furtherance of educational 
programs by employer, labor, civic, educa- 
tional, religious, and other non-governmental 
groups in order to eliminate discrimination 
in employment. 


shall also encour- 


“(e) The Commission is authorized to 
establish and maintain cooperative relation- 
ships with agencies of State and local gov- 
ernments, as well as with non-governmental 
bodies, to assist in achieving the purposes 
of this Act. 


“SEC. 4. 
such personnel as may be required for the 


The Commission may employ 


effective performance of its duties. 


“SEC. 5. The Commission shall render 
to the President annual reports for trans- 
mission to the Congress. 


“SEC. 6. There are hereby authorized to 
be appropriated, out of any money in the 
Treasury not otherwise appropriated, such 
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amounts as may be necessary to carry out 
the provisions of this Act.” 


What Government Does Not Do 
in Labor-Management Field 


Federal and state governments are 
involved in many aspects of labor- 
management relations, although by no 
means in every aspect or in every situ- 
ation. To understand better the gov- 
ernment's role, it is useful to consider 
some things government does nof do. 


The limits within which government in- 
volvement is usually confined are discussed 
in a section of Supplement No. 1 to the 
Guide to Labor-Management Relations in the 
United States, published by the United States 
Department of Labor. 


The supplement lists 
activity in which other countries’ govern- 
ments influence labor-management relations, 
but which are free of governmental influence 
in the United States. 


several areas of 


“It must be emphasized that the purpose 
of this listing is not to suggest that these 
practices are inherently wrong or unsound. 
Many of these practices, in fact, are con- 
sistent with concepts of democracy and a 
free society. 

“No O ficial General Wage Policy GOV 
ernment officials may suggest a_ certain 
general wage policy as desirable, or decry 
certain unwise policies which may seem to 
exist, but they do not put into effect by law 
any given policy, whether one of restraint 


or one to guarantee increases. 


“No Wage Fixing—Outside of minimum 
wage laws, which simply provide a floor to 
wages, and the wages of its own employees, 
Government has no control 
wage rates or wage structures in the United 
States economy. 


over specific 


“No Compulsory Arbitration—With minor 
exceptions, there is, in the United States, 
no compulsory arbitration (that is, 
requirement that parties take a dispute to 
arbitration and abide by the decision of the 
arbitrator under penalty of law). No arbi 
trators are in the employ of the Federal 
Government. Arbitration is widely used, 
but this use is entirely voluntary 
parties select their own arbitrators 


a legal 


and the 


“No Compulsory Conciliation or Mediation 
—With a principal exception in the case 
of railroad and airline disputes and in na 
tional emergency disputes, the process of 
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Government mediation and conciliation is 
voluntary, that is, (1) it depends for success 
on the will of the parties; (2) it does not 
operate legally to restrain unions from 
striking or to require unions to postpone 
strikes for a stipulated period; and (3) it 
is largely a confidential service, so that 
whatever recommendations the mediator 
makes may be freely accepted, modified, 
or rejected by either party without fear of 
public pressure. 


“No Restrictions on Coverage or Scope of 
Agreements.—Labor-management agreements 
may cover a single company or many com- 
panies, in some instances an entire industry. 
The determination of the scope of employer 
coverage is the responsibility of unions and 
management, not the Government’s. The 
National Labor Relations Board may act in 
cases of disputes on this point arising under 
the Taft-Hartley Act, but each dispute is 
handled on its own merits without the in- 
fluence of an overriding Government policy 
in favor of or opposed to any particular 
type of employer coverage. 


“ur 


There are certain Government restrictions 
on what can go into an agreement (e. g., 
limitation on union security provisions) but 
there are no Government requirements as 
to what matters must be covered by agree- 
ments. For example, a union and a com- 
pany may deal with the matter of wage 
rates in any way they please. 

“No Extension of Agreements Beyond the 
Signatories —Only the signatories to a col- 
lective bargaining agreement and the per- 
sons they represent are bound by its terms. 
The Government does not extend any agree- 
ments to other companies or to an industry 
as a whole. 

“No Registration of Agreements—Agree- 
ments are not registered by the Government 
and, with some exceptions, employers and 
unions are under no legal obligation to file 
agreements with a Government agency. 
The Bureau of Labor Statistics is required 
by the Taft-Hartley Act to collect and 
maintain a file of all available agreements 
for public use, but the submission of agree- 
ments by the parties is entirely voluntary. 

“No Compulsory Fringe Benefits. — The 
Government does not require employers to 
provide paid vacations, paid holidays, life 
insurance, hospitalization, private pension 
plans, profitsharing, supplementary unem- 
ployment benefits, dismissal pay, or any of 
the other fringe benefits that are found in 
collective bargaining agreements. However, 
certain overtime compensation standards 
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are required under Federal legislation; four 
States have temporary disability payment 
laws; and employers do contribute to the 
Government’s unemployment insurance and 
social security programs, and the like. 


“No Labor Courts —Labor courts or Gov- 
ernment boards set up to handle workers’ 
grievances or arbitrate disputes arising un- 
der agreements are not found in the United 
States (except as provided for under the 
Railway Labor Act). Settling grievances 
and resolving the disputes that arise in this 
process are generally voluntary undertak- 
ings which do not involve the Government. 


“No Licensing of Umnions.— Unions are 
voluntary organizations and need no license 
from the Government to operate. Certain 
reports are required by Federal and State 
legislation, but these are concerned mainly 
with financial accountability and other re- 
sponsibilities to union members. Unions 
may incorporate if they wish, and a few 
have done so, but there are no compulsory 
incorporation requirements to be met. 


“No Compulsory Union Membership.—The 
Government does not compel any worker 
to join a union. The negotiation of union 
security provisions in agreements is a re- 
sponsibility of unions and companies. Re- 
strictions on the types of provisions that 
may be negotiated have been pointed out 
previously. 


“No Compulsory Cooperation—The estab- 
lishment and operation of joint labor-man- 
agement committees in plants, or any other 
type of cooperative undertaking, are entirely 
voluntary matters. No compulsion or re- 
quirements are laid down by law.” 


Conference on Aging 


Plans are already underway for the 
White House Conference on Aging set 
for January, 1961. Nation-wide action 
is urged to solve the problems of the 
middle-aged and older citizens. 


When President Eisenhower signed the 
White House Conference Act on September 
2, 1958, it was “a crystal clear reflection 
of the conviction of the President and of 
the Congress of the pressing need for wide- 
spread, accelerated action on behalf of our 
middle-aged and older citizens,” Bertha S. 
Adkins, Under Secretary of Health, Edu- 
cation, and Welfare said recently. 


Addressing the First Annual Institute on 
Aging of the University of Arizona, Miss 
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Adkins urged each state to hold one or 
more conferences of its own prior to the 
White House Conference. “In order that 
this White House Conference may be a 
truly National effort, the Act authorizes 
financial assistance of from $5,000 to $15,000 
to each of the States so they can assemble 
facts about their older people, conduct State 
Conferences, and develop recommendations 
for discussion in January, 1961.” 


Outlining the broad statement of the Con- 
ference’s purposes, she quoted the act: 

“(1) assuring middle-aged and older per- 
sons equal opportunity with others to en- 
gage in gainful employment which they are 
capable of performing, thereby gaining for 
our economy the benefits of their skills, 
experience, and productive capacities; and 

“(2) enabling retired persons to enjoy in- 
come sufficient for health and for par- 
ticipation in family and community life as 
and 


self-respecting citizens; 


“(3) providing housing suited to the needs 
of older and at 
afford to pay; and 


persons prices they can 
“(4) assisting middle-aged and older per- 
sons to make the preparation, develop skills 
and interests, and find social contacts which 
will make the gift of added 
a period of reward and _ satisfaction 
avoid unnecessary social costs of premature 
deterioration and disability; and 


years of life 
and 


“(5) stepping up research designed to 
relieve old age of its burdens of sickness, 
mental breakdown, and social ostracism.” 


Miss Adkins emphasized the intent of 
Arthur S. Flemming, Secretary of Health, 
Education, and Welfare, that “the Confer- 
ence shall be a great national forum reflect- 
ing the knowledge, thinking and proposals 
of the greatest possible number of our citi 
zens throughout the land.” 


“The Conference will be under the over 
all direction of a National Advisory Com- 
mittee outstanding citizens, 
recognized leaders in gerontology and _ in 
the fields of economics, education, health, 
religion, and 
persons in public 


ce ymposed of 


welfare, 
life. 


housing, recreation, 
and distinguished 


The Secretary will announce the 
members of this National Advisory Com- 
mittee shortly. They are being selected 
now from several hundred recommenda- 


tions sent in by lawmakers, State governors, 
gerontological organizations and other inter- 
ested groups.” 
Recommendations from the conference 
will be made public in the report which 
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the act requires be submitted to the Presi- 
within 90 following the 
ference. 


dent days con- 
To help the states and communities in 
planning ‘for the Nationa 
Leadership Training Institute for the con 
ference will be held June 24-June 26 


conterence, a 


““A Woman's Work .. .”’ 


Brides-to-be can't expect to get unem- 
ployment benefits if they quit their jobs 
be become housewives. 


That was the reminder issued recently by 
the Division of Employment of the New 
York State Department of Labor. 

“When a person quits a job,” a spokes 
man of the division 
have to be answered. 
for quitting a good reason. 


said, “two 


First, was the reason 


questions 


If not, no bene- 
fits. If the reason was good, a second ques 
tion: Is the applicant actively in the labor 
market and work. If not, no 


benefits.” 


lo king for 


A recent decision of the court of appeals 
granted unemployment benefits to a woman 
on the grounds that she had quit her job 
for good cause (moving to another city 
with her husband) and 


ing for work when she applied for 


that she was look 
unem 
ployment insurance. 

In contrast, a woman who quit her job 
to marry a man and live in the same city 
entitled to benefits. They 
grounds that she 
had withdrawn 


would not be 
be denied on the 
ood cause but 
market 


would 
had quit with 2 
from the labor 


Anniversary Noted 
of First Eight-Hour Day 


Sixty-one years have passed since the 

UMWA won its first eight-hour day 

agreement from management. 

April 1 is the 
the first eight-hour day agreement between 
young United 


sixty-first anniversary of 
coal operators and the then 
Mine Workers of America 
On that day in 1898 the UMWA achieved 
the major objective it had been fighting for 
since its creation on January 25, 1890 
anniversary last 
Workers Journal, 
UMWA, 
victory in the 
their lot 
would be 


In noting the sixtieth 
year, the United Mine 
publication of the 
“There is no final 
better 


official com 
mented: 
struggle oj men to 
The benefits of today 
incomprehensible to the men of 1898 


Iree 


probably 
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NLRB Lists Statistics 
on Unfair Practices Cases 


Unfair labor practice cases continued 
to roll into the National Labor Rela- 
tions Board at steadily increasing rates 
during the last quarter of 1958. 


Complaints of unfair labor practices is- 
sued by the General Counsel totaled 249, the 
greatest number ever issued in any one 
quarter. For the fifth consecutive quarter, 
the number of charges of unfair labor prac- 
tices reached an all-time high. So did the 
number of charges filed against employers. 


In the October-December quarter, 3,039 
unfair labor practice cases were filed—an 
increase of 45 per cent over 2,096 filed in 
the final quarter of 1957. Individuals filed 
2,005 unfair labor practice cases, 63 per 
cent over the 1,230 in the corresponding 
quarter of 1957. A 61 per cent increase 
was recorded in cases filed against em- 
ployers: 2,219 in the final quarter of 1958; 
1,379 in the same period in 1957. Cases 
filed against labor organizations totaled 820, 
an increase of 14 per cent over the preced- 
ing corresponding quarter. 

Employers filed 183 cases, compared with 
223 cases a year ago. Unions filed 851 
cases, an increase of 32 per cent over the 
final quarter last year. Unions filed 28 
per cent of the unfair practice cases; em- 





ployers, 6 per cent; and individual em- 
ployees, the remaining 66 per cent. 
Representation cases also rose in the 


final quarter of 1958. The 2,007 cases were 
an increase of 31 per cent over the 1,534 
filed in the last three months of 1957. 

The NLRB records show that the five- 
member Board issued formal decisions in 
583 cases in the final quarter, compared 
with 493 in the preceding three months. 
Of the 583 decisions, 91 involved unfair 
labor practice cases and 492, representation 
cases. Of the 249 complaints issued by the 
General Counsel, 151 were based upon charges 
filed against employers; 62, against unions; 
and 36, against both employers and unions. 

Representation elections conducted dur- 
ing the closing quarter totaled 1,421. Of 
the 110,967 eligible voters in these elec- 
tions, 100,111 (90 per cent) cast valid bal- 
lots and chose a collective bargaining 
representative in 869 elections. 

At the end of December, 447 cases were 
pending decision by the Board, and 6,570 
cases of all types were pending disposition 


at various procedural levels. This com- 
pared with 4,773 pending December 31, 
1957. Of the pending cases, 4,930 were 


charges of unfair labor practices. 

The following table indicates the 
come of collective bargaining elections by 
affiliation of participating unions during the 
October-December quarter last year: 


out- 


Outcome of Collective Bargaining Elections by Affiliation of Participating Unions, 








October-December, 1958 
Total Winner 
Number of —§ ———-—_— ——-— 
Participating Unions Elections AFL-CIO Unaffiliated No Union 
One Union Elections 
AFL-CIO—Alone 773 444 329 
Unaffiliated—A lone 361 202 159 
Two Union Elections 
AFL-CIO y. AFL-CIO 65 50 15 
AFL-CIO v. Unaffiliated 131 72 50 9 
Unaffiliated v. Unaffiliated 15 15 0 
Three Union Elections 
AFL-CIO y. AFL-CIO y. AFL-CIO 4 4 0 
AFL-CIO y. AFL-CIO v. Unaffiliated 8 2 4 2 
AFL-CIO y. Unaffiliated v. Unaffiliated l 1 0 0 
Four Union Elections 
AFL-CIO y. AFL-CIO v. AFL-CIO v. 
AFL-CIO* ... 3 3 0 
AFL-CIO v. AFL-CIO vy. Unaffiliated 
v. Unaffiliated .. 1 0 1 0 
NE en PRL cds x by y SMR Oe 1,362 576 272 514 
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* Includes one case in which there were five AFL-CIO affiliates. 
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In Future Issues... 


Self-Employed Pensions.—The idea that a workingman 
should not be discarded from the working force and allowed 
to become a likely drain upon the charity of some state has 
spread since the enactment in the 30’s of the Social Security 
Act. The unions pushed for the idea that the economy should 
pay not only for a man’s working years but also for those 
years when he cannot productively serve in the working force. 
After a celebrated decision involving Inland Steel, retirement 
pensions became a bargainable issue. The retirement pension 
idea caught on, and more and more employers established 
pensions for their retiring employees. The government en 
couraged the establishment of retirement funds and pensions 
by offering the only thing it had to offer—tax exemption. This 
granting of tax exemption to those amounts which an employer 
contributes to a fund for retired employees’ pensions created 
an inequity: The man who is self-employed receives no tax 
exemption for amounts which he saves from his income for use 
in his unproductive years of life. For a number of sessions of 
Congress, bilis have been introduced which would grant a like 
tax exemption to the savings of the self-employed. In the 
present Congress, there is such a bill—H. R. 10—which many 
feel has its best chance now to be enacted into law. In an 
article we have scheduled for next month, we are going to tell 
you about H. R. 10. 


Cost-Inflation.—W ould you like to see the government 
represented as the third man at the bargaining table? That is 
going to come, prophesies a forthcoming article, unless the 
other two at the bargaining table modify their present bargain 
ing policies. Union collective bargaining wage policy has 
received the lion’s share of the blame for the cost-inflation we 
have had these past few years. To the extent that collective 
bargaining contributes to inflation and to price inflexibility, 
public frustration is sure to be intensified. It is this which 
may cause government to insist upon taking part in bargaining. 


Australia’s Arbitration System.—Each country’s arbitration 
system seems to have its own peculiarities. A future article 
details the Australian system, comparable to arbitration as we 
know it. This system has Boards of Reference, which were 
developed to meet the need for some organization to decide 
minor cases. These boards are an important link in the chain 
of legal methods for settling labor disputes in Australia. 
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